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Intellectual Property: A Big Asset  
You Didn’t Know Your Business Had

Before you sell your business – hopefully long before – you need to figure 
out what your intellectual property assets are and what they’re worth.
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there is intellectual property, adding 
that Harold just wasn’t aware of what 
it is, where it is, or how to best protect 
it.  He cautions Harold that he does 
not want him to sell his company and 
its intellectual property without getting 
paid for it.

It’s Common: Money 
Left on the Table
Harold is seeking maximum value for 
the business he created and grew with 
blood, sweat, tears and sacrifice. Yet he 
was about to leave a significant amount 

By Jeffrey M. Verdon, Esq.

For decades, Harold has been building 
his business after starting it from 
scratch. He is now preparing to sell 
his company by identifying all of the 
company’s assets for a prospective 
buyer. Harold and his CFO identify 
the valuable tangible assets, such 
as equipment, rolling stock, cash, 
equivalents and accounts receivable. 
They chronicle the balance sheet and 
send it to their business broker, lawyer 
and CPA for review.

Almost immediately, Harold’s lawyer 
calls and asks him where the intellectual 
property is located. Harold tells him 
that he has none, adding that he has no 
patents, no trademarks or copyrights.  
He tells his lawyer that there simply 
aren’t any IP issues.

Harold’s attorney replies that of course, 
the company has some IP. He reminds 
Harold that he doesn’t do the exact 
same thing as his competitors the exact 
same way. Harold agrees.

The attorney adds that this means 
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the manufacturing base so that all 50 
machines run better?

Protecting Your IP
It is likely you have intellectual property 
after all, and if you can identify it, you 
can protect it. Information you don’t 
wish others to know about can be 
protected by strict adherence to a trade 
secret policy, which can be combined 
with strong security protections to 
secure those trade secrets under lock 
and key within the company.

Key employees, contractors and business 
partners can, and should, be bound by 
non-disclosure agreements to keep your 
information secret. The top innovators 
and business managers should 
collaborate periodically, sharing valuable 
know-how and business improvements 
(like the machine improvement) so the 
entire company can benefit.

If an innovation is going to become 
public, such as a new product going 
to market where it can be copied, an 
intellectual property lawyer can advise 
on the correct protections to keep 
competitors from doing just that. These 
protections might include utility patents, 
design patents, trade dress protection 
or other techniques.

As it turns out, Harold does have 
intellectual property he can identify. He 
just wishes he had gotten an intellectual 
property lawyer involved sooner.

of money on the table because he failed 
to understand his ownership of valuable 
intellectual property. His lawyer drives 
the point home even further, warning 
that if he doesn’t identify his IP on a 
schedule of assets that two potentially 
disastrous things can happen:
• First, Harold won’t receive any value 

for the IP, so money will be left on the 
table when he sells the business.

• Second, if a competitor does try to 
compete against Harold by stealing 
any technology, or if a key employee 
walks away or goes to work for 
someone else taking company 
knowledge with them, the seller 
(or the buyer) will have no chance 
to stop it because there was no 
representation that there was any 
intellectual property to protect.

But all does not have to be lost.

On the eve of selling a company it is too 
late to first have a conversation about 
protecting IP, but better late than never. 
Companies have intellectual property, 
but they might not know where or what 
it is. And even though a business owner 
may not know quite how to protect it, 
or exactly how valuable it is (that’s what 
your intellectual property lawyer is for), 
it needs to be identified. If that can be 
accomplished, you can work with an 
IP attorney to secure it and make it 
exclusive to you for your benefit.

Where to Look for Your IP
Where is this intellectual property 
typically? It’s usually not in patents, 
and many companies, especially those 
in the B2B space without consumer-
facing products or services, don’t have 
valuable trademarks. But almost every 
company has know-how. For example:
• Do you have a unique sales or 

customer service technique that 
makes your customers want to work 
with you?

• Do you have a business process 
that helps you deliver services faster, 
better, or less expensively?

• Do you have a way of creating a 
business culture that keeps everyone 
pulling on the same end of the rope 
to maximize creativity, revenue and 
profitability?

Or how about this — you are a 
manufacturing company that has 
50 machines to make widgets. One 
employee in one plant responsible for 
one of those machines has figured 
out how to turn the knobs and pull the 
levers on that one machine to make it 
run just a little better. That know-how 
is intellectual property. But wait, there’s 
more! Did that employee know what 
they created? Does your company 
have a process for identifying important 
innovations so that instead of having 
one of 50 machines run better, that 
know-how is communicated across 



Got Cash on Hand?  
How to Protect It from Lawsuits

Over 15 million lawsuits are filed annually in this country. Are your liquid 
assets protected? An asset protection trust could help. Here’s how.
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The attorney advised her to move as 
much of her liquid assets as possible 
from her home state of California into an 
Asset Protection Trust (APT) domiciled 
in one of the 19 states* that offer asset 
protection trusts. She should keep the 
remaining funds in a Delaware bank or 
trust company, the attorney advised.

Why Delaware?
For more than 150 years, Delaware 
law has prevented the attachment or 
garnishing of deposited funds from any 
of their banks, trust companies, savings 

By Jeffrey M. Verdon, Esq.

Margery experienced great success 
with her business as an influencer. Over 
the years she has accrued significant 
balances — well into the high six figures 
— in her business bank account … that 
is until she got sued.

As an influencer, just one innocent but 
derogatory pronouncement about an 
ongoing business concern can land 
one as a defendant in a business tort 
claim. Because it is almost always less 
expensive to settle a tort case than to 

let it go to trial, and without a business 
liability policy as a safety net, Margery 
decided to go that route. Unfortunately, 
she had to settle for more than she 
anticipated due to the large amount 
of her liquid assets.  Settlements 
are generally covered under a 
confidentiality and nondisclosure 
agreement, but one can assume it was 
well into the six figures

Hoping to better protect herself from 
predatory lawsuits in the future, Margery 
sought advice from her trusted advisers, 
including her estate planning lawyer. 
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before the second lawsuit was filed.

Successful business owners have great 
exposure and are at great risk for being 
sued, as Margery learned the hard way. 
Over 15 million lawsuits are filed annually 
in this country.

If you are looking to protect your legacy 
from predators, consider an asset 
protection trust and a Delaware bank 
or trust company to hold the funds for 
greater peace of mind.

*The 19 states that allow domestic 
asset protection trusts are Alaska, 
Connecticut, Delaware, Hawaii, Indiana, 
Michigan, Mississippi, Missouri, Nevada, 
New Hampshire, Ohio, Oklahoma, 
Rhode Island, South Dakota, Tennessee, 
Utah, Virginia, West Virginia and 
Wyoming.

institutions or loan associations. This 
law was enacted to allow these types 
of accounts to do what was intended: 
grow. The types of institutions that want 
to manage investments but that will also 
allow attachments on their deposits 
are not conducive to investment 
management.

Margery agreed that there was no 
practical reason to keep her assets in 
California. She painfully learned that 
lesson and now has an asset protection 
trust on deposit with a Delaware trust 
company.

New Lawsuit Ends with a 
Better Result for Margery
A year or so after establishing her new 
trust, Margery got hit by another lawsuit 

by another opportunist looking to use 
“lawfare” for a quick settlement. Her 
attorneys quickly pointed out to the 
plaintiff’s lawyer the difficulty they would 
have in collecting on a judgment, even 
if they won the case.  Litigation is very 
expensive, and plaintiffs are not likely to 
sue if there is doubt as to collectability.

Margery was able to settle this case 
for a nuisance value sum  (in our 
experience, settlements generally are 
under 10% of the amount sought) and 
was happy to do so.

Margery remains confused as to why 
her lawyer didn’t tell her about setting 
up an asset protection trust and creating 
a Delaware bank account before she 
was sued the first time. But she was 
sure glad she put a plan into place well 



Exes, Stepchildren and Your Will:  
A Cautionary Tale

Don’t be like Bob. After his divorce, he failed to update his  
estate plan, which listed his stepdaughter as a beneficiary.

Continued on following page
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ESTATE PLANNING - FEBRUARY 22, 2022

Did Bob still want Jane to inherit after 
the divorce? We’ll never know, but his 
estate plan speaks for itself. He may 
have only wanted Jane to benefit if he 
remained married to Mary.  Following 
Bob’s death, Mary acknowledged 
she was no longer a beneficiary of 
the joint trust under California law 
(see discussion below) because of 
the divorce. Nevertheless, Jane filed 
a lawsuit, arguing that the divorce 
did not revoke Bob’s bequest to her. 
Stepchildren often don’t view divorcing 
spouses as an end to their relationship 

By Jeffrey M. Verdon, Esq.

More than half of marriages in the U.S. 
end in divorce, and for most, it is one of 
the most horrendous experiences of their 
lives. So, when the lawyer delivers the 
final divorce papers, the last thing on the 
mind of either former spouse is updating 
their estate plan. However, failure to do 
so could result in a real “mess.”

What Happens When an Estate 
Plan Fails to Be Updated
Bob and Mary got married in 1993.  
Mary had one daughter, Jane, from a 
prior marriage. Even though Bob never 
officially adopted Jane, he treated Jane 

as if she were his daughter throughout 
the entire marriage. The joint trust 
referred to Jane as “the only living 
child of the settlors” and named her 
as the residuary beneficiary.  These 
terms have significant meaning under 
the law, and the failure to take that into 
consideration following a divorce can 
present a real problem.

Bob and Mary divorced in April of 2019, 
and Bob passed away a couple of 
months later. As is often the case when 
a couple gets divorced, they did not 
update their estate planning documents 
to reflect their change in marital status. 
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the last thing you want to focus on – but 
it is crucial that you do so. While non-
probate transfers to former spouses 
may be automatically terminated by 
statute in certain circumstances, keep 
in mind that these may still be legally 
challenged by the ex-spouse or the 
stepchild or stepchildren.  Additionally, 
non-probate transfers to former 
spouses via an irrevocable trust, such 
as the typical dynasty trust and the 
irrevocable life insurance trust (ILIT), are 
not automatically revoked in the event 
of divorce, unless the trust document 
explicitly states so. 

If your current estate plan makes 
bequests to children or other family 
members of your soon to be ex-
spouse, you must revisit these 
documents and amend them either 
to revoke the gift, or to specifically 
state your intention to provide for them 
after divorce. Otherwise, at death your 
assets may be distributed in ways that 
you did not intend.

Note that every state has laws like 
California’s, and laws are constantly 
changing.  Thus, no matter where you 
reside, we recommend that you consult 
with your estate planning attorney to 
effectively protect yourself and the 
disposition of your property in the event 
of divorce.

with the stepparent, especially 
emotionally, but the law is mixed on its 
views, as we’ll see below.

Legal Precedents for 
Exes and Bequests
In California, as with many states, once 
a divorce judgment is entered by the 
court, certain bequests and nominations 
relating to the surviving spouse are 
automatically revoked. For example, 
CA Probate Code §5040 provides that 
certain non-probate transfers (e.g., 
via revocable living trusts, individual 
retirement accounts (IRAs) and other 
retirement vehicles, such as pensions 
and 401(k)s, transfer on death and pay 
on death designations executed before 
or during the marriage) are automatically 
revoked upon the entry of a divorce 
judgment. 

The CA Probate Code is silent 
about whether gifts to stepchildren 
are voided by a divorce when the 
document was executed prior to the 
divorce. But California case law offers 
guidance regarding how gifts to former 
stepchildren are treated:
Notably, life insurance policy and 
irrevocable trust beneficiary designations 
are not automatically revoked.
• In Estate of Hermon, the Court of 

Appeals stated that “when a testator 

provides for his spouse’s children, he 
normally intends to exclude children 
of an ex-spouse after dissolution, 
unless a contrary intention is 
indicated elsewhere in his will.” 

• And in Estate of Jones, the Court 
of Appeals expanded the foregoing 
rule, stating that the court could look 
beyond the instrument for evidence 
of the deceased former stepparent’s 
ongoing relationship with the child 
following the divorce to determine 
if the deceased former stepparent 
would likely have wanted the gift to 
go to the child.

As previously stated, just because the 
wife and husband legally divorce, it may 
not mean the emotional attachment or 
the stepparent’s relationship with the 
stepchild will end. Thus, if the estate 
planning documents aren’t amended 
to clarify whether the stepchild or 
stepchildren no longer inherit, it should 
not come as a surprise if the stepchild 
“lawyers up” and tries to get a piece of 
the action. If the estate is large enough, 
there are no shortages of estate 
litigation attorneys only too happy to 
take on a case like this for a percentage 
of the recovery.

Lessons to Take Away
If you are going through a divorce, 
updating your estate plan is probably 



Is This the Year to Lower Your Taxes  
While Helping the Environment?

Going solar, whether for your home or for a commercial project,  
can bring along with it powerful tax credits for the next several years.
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deduction in the current tax year.(1) For 
state income tax offsets, depending on 
your state’s tax laws, the system costs 
are depreciated under the Modified 
Accelerated Cost Recovery System 
(MACRS) five-year property rule. This 
offsets future state taxable income from 
an operating company or an earn-out from 
a liquidity event.

Tax Credits and Commercial 
Solar Projects
Since solar investment tax credits are 
general business credits, they are subject 
to utilization thresholds that limit the tax 

By Jeffrey M. Verdon, Esq.

There is growing and even renewed 
interest in our country about investing 
in solar energy technologies. The solar 
investment tax credit (ITC) can be claimed 
against federal tax liabilities (corporate or 
personal) for a percentage of the cost of a 
solar photovoltaic (PV) system placed into 
service during the tax year. The amount of 
the credit varies by year. It is based on a 
sliding schedule authorized by Congress 
in December 2020, as part of legislation 
extending existing federal tax credits.

Panel systems purchased prior to 
2020 for commercial solar projects are 

“grandfathered” at the 30% tax credit 
rate. Thereafter, the credit is 26% for 
systems commencing construction in 
2020-2022, 22% for systems commencing 
construction in 2023, and 10% for 
systems commencing construction in 
2024 or later. Any PV system created after 
2025, regardless of when it construction 
commenced, will only be eligible for a 
maximum tax credit of 10%.

Panel systems are also eligible to receive 
the Bonus Depreciation under the 
TCJA (Tax Cuts and Jobs Act of 2017). 
This means 85%-87% of the eligible 
system costs can be written off as a tax 
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changes and enticements to be 
forthcoming.

Active vs. Passive
To qualify for the tax benefits mentioned, 
either business income or capital gains, 
the taxpayer must be active in the 
solar project.  Active status requires a 
minimum of 100 hours per year (two 
hours per week) dedicated to the 
management of the business.  This 
includes, but is not limited to:
• Site visits.
• Exploration of continuing solar 

opportunities.
• Continuing education through 

conferences, webinars, research and 
the time spent on your project. 

The 100-hour threshold should not be 
difficult to meet for the owners of these 
commercial solar projects.

For those seeking new and sustainable 
tax-relief strategies, solar energy 
continues to be a great option.

(1) Internal Revenue Code (IRC) Sec. 
48; Solar PV systems that commenced 
construction on or before Dec. 31, 2019, 
were eligible for a 30% tax credit

(2) Before 2018, any unused 
depreciation could be carried back two 
years and forward 20 years, but that 
changed with the passage of the Tax 
Cuts and Jobs Act of 2017 (“Who Needs 
Sec. 179 Expensing When 100% Bonus 
Depreciation is Available?” Thomson 
Reuters Tax and Accounting. Oct. 5, 
2018)

credit to 75% of a taxpayer’s current year 
tax liability. Any excess solar credits can 
be carried back one tax year or carried 
forward for 20 years.(2)

Commercial solar projects can provide 
significant cash flow to the investors 
for 20-25 years through the Purchase 
Power Agreements (PPA) paid by the 
purchasers of your power. Watch for 
recapture of depreciation.  If the solar 
business is sold or disposed within 
five years, the ITC will be recaptured 
and included in income in the year of 
disposition. Holding solar projects for six 
years avoids recapture.  If you want to 
exit the business after five years, there 
are insurance companies and pension 
funds willing to buy your income stream 
of the solar project based on a Net 
Present Value (NPV) of projected future 
cash flows.

A Look at What You Could Save
As noted, the primary driver in most 
all solar project investments is the tax 
benefits. Currently — unless a project 
has been Safe Harbored at 30% — 
there is a 26% Federal Investment Tax 
Credit (ITC), which allows the investor to 
offset, dollar for dollar, any federal tax 
liabilities from the current year, previous 
year or for the next 20 years going 
forward, up to the amount of the ITC. 
The ITC is calculated by multiplying the 
investment amount by 26%.

For example, if the investor acquires a 
project for $3 million, then the investor 

receives a $780,000 tax credit. In 
addition to the Federal ITC, commercial 
solar projects are also eligible for 100% 
bonus depreciation (once deducting 
50% of the ITC value – or 87% of the 
investment amount) in the year of 
investment. Using our example of a $3 
million investment, the investor would 
be able to depreciate 87% of the $3 
million in the first year, or $2,610,000. 
Assuming a federal tax rate of 37%, 
the “value” of the bonus depreciation 
equates to $965,700 to the investor 
(additional value is derived if the investor 
has state tax liability). This depreciation, 
if unable to be absorbed by the investor 
in the current year, can be carried 
forward as a net operating loss for up to 
20 years.

So, prior to any leverage or project level 
cash flows, of the $3 million originally 
invested, the investor has received back, 
in credits and tax value, $1,745,700 
almost immediately. Most PPAs are 
between 20 – 25 years, so depending 
on the investor’s goals, this can be an 
extremely safe and lucrative long-term 
investment.

Tax Credits Going Forward
There is tremendous projected growth in 
the commercial solar space. The Biden 
administration is looking to restore the 
solar tax credit to 30% and extend it 
for an additional 10 years. This would 
encourage and promote continued 
development.  Energy incentives are 
the cornerstone of this climate change 
administration, so look for additional 



Is Private Insurance the ‘New Kid on the Block’?
For businesses worried about covering themselves for enterprise risks  
that are unexpected or even unthinkable, Private Insurance can offer  

some protection, along with a possible investment opportunity.

Continued on following page

jmvlaw.com/published-articles/ 11

INSURANCE - JULY 8 , 2021

Private Insurance allows a business to 
direct-procure enterprise risk coverage 
for loss of net income due to a variety 
of unfortunate events — such as loss of 
key personnel, loss of a key customer, 
loss of a key supplier, and more.

The options for businesses are 
to transfer this risk by purchasing 
insurance from a traditional insurance 
carrier or to seek insurance through 
alternative means. The latter is often 
popular when a company feels 
alternative insurance has superior risk 
management systems affording them 

By Jeffrey M. Verdon, Esq.

Private Insurance. Have you heard of it? 
Chances are this is a new concept to 
you, but as a business owner in 2021, it 
is one well worth exploring.

Private Insurance is a marketing term 
describing an exclusive program 
that allows a closely held business 
to purchase insurance policies for 
specific losses associated with 
enterprise (business) risk. By offering 
businesses the opportunity to direct-
procure insurance through an already 
established insurance structure, and not 
through the traditional insurance avenue, 

private insurance delivers a transparent 
turn-key access into the alternative risk 
transfer space.

What Kinds of Risks Can You Insure?
Enterprise risk is quite a popular subject 
at the moment. These are the low-
probability, but high-severity exposures 
that are now top of mind as the country 
still adjusts to the economic side-effects 
of these unprecedented times. The age 
of COVID-19 has increased the hazards 
for such enterprise risk. Businesses 
across the country are seeking to 
transfer this traditionally self-retained 
risk to a third-party insurer.
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policies, the investor has the sole-benefit 
of the assets that have accumulated in 
these policy-linked accounts.

The Bottom Line
At a high level, Private Insurance is 
a robust and proprietary transaction 
whereby a business direct-procures 
insurance, the reinsurance carrier 
distributes this risk among hundreds 
of insureds throughout the country, 
and the investors benefit from the 
underwriting profit of the reinsurance 
carrier. This structure not only protects 
you in the present, but it can also secure 
your future.

In a world full of more uncertainties 
than ever, one thing is certain: Private 
Insurance is the way of the future.

the capacity to outperform the black 
hole of traditional insurance.

Moreover, Private Insurance offers 
even more than an insurance policy; it 
can become a tremendously valuable 
investment opportunity.

How Does Private Insurance Work?
As with most insurance transactions, a 
business purchases insurance from an 
insurance carrier, and that insurance 
carrier binds the risk, issues policies 
back to the business, and then reinsures 
a portion of that risk to a reinsurance 
carrier — insurance for insurance. 
However, in Private Insurance, 100% 
of the premium earned through the 
sale of policies gets ceded to the 

reinsurance carrier. That carrier allows 
investors, who are designated by the 
business purchasing the policies an 
investment opportunity connected to the 
performance of the reinsurance carrier.

Here is the key: The reinsurance 
company has individual funds that rise 
and fall with claims experienced over 
the course of multiple policy-periods. 
Any dollars not used to pay claims or 
underwriting expenses are deposited 
into these policy-linked accounts to 
participate in the funding of individual 
policy-linked claims.

With good claims experience, these 
accounts have the potential for 
tremendous growth over time. When 
the business no longer purchases these 



Wealthy Should Act Now to Prepare for 
Bernie Sanders’ Estate Tax Proposal
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to irrevocable trusts or of interests 
in certain “flow through entities” 
beginning in 2022.

Estate Strategies Could 
Change Drastically
The tougher news for many of our 
readers is that some of the primary tools 
and strategies that we have successfully 
used in the past will not be available in 
the future. These changes would begin 
on the date President Biden signs the 
bill into law, if indeed this occurs. Once 
that happens, we would not be able to 
fund or have assets sold to Irrevocable 
Trusts that can be disregarded for 

By Jeffrey M. Verdon, Esq.

On March 25, 2021, Sen. Bernie 
Sanders and the White House formally 
proposed a bill called “For the 99.5% 
Act” — so called because it aims to tax 
the wealthiest 0.5% of Americans — 
which proposes to change our current 
estate and gift tax system.

Some Basics of the 99.5% Act
One of the main features of the 99.5% 
Act is that it would cut the federal gift & 
estate tax exemption amount from the 
current $11.7 million to $3.5 million. The 
good news is that the reduction would 
not occur until Jan. 1, 2022. The same 
timing applies for the bill’s proposed 

reduction of the gift tax allowance to only 
$1 million, which means that people will 
not be able to gift more than $1 million 
after 2021 without paying a gift tax.

The current maximum federal estate 
tax rate is 40%. The 95% Act proposes 
to increase the estate tax rate to 45%, 
once a deceased person’s taxable 
estate exceeds $3.5 million, and 50% 
and higher when the amount subject to 
tax exceeds $10 million, maxing out at 
65% for estates over $1 billion. But that 
increase would not apply until 2022. In 
addition to the above exemption and 
tax changes, gifting of up to $15,000 
per year per person would be limited 
to $30,000 per donor per year for gifts 

Anyone with an estate of $3.5 million or more should think about getting in 
line now to talk to an estate professional, because offices everywhere are 

busy dealing with proposed changes to our estate and gift tax policies.
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previously untaxed gains would be 
a major change in federal tax policy, 
with wide-ranging implications 
on estate planning. Especially for 
clients with depreciated real estate, 
the impact could be far-reaching. It 
would also greatly complicate the 
administration of estates, as there 
would now be a need for fiduciaries to 
figure out what the historical tax basis 
might be for assets.

Due to these anticipated possible 
changes, most estate and trust law 
firms have been exceedingly busy with 
estate tax planning since the middle of 
last year and are generally operating 
at capacity. If you wish to complete an 
estate tax plan or have put your estate 
planning off for far too long, now is the 
time to get yourself into queue and get 
this done, putting your plan into action 
before any new laws may pass.

As with most firms, we give 
immediate focus to those who 
contact us without delay and have 
plans in place or in progress. If you 
do not have an estate tax planning 
structure or a plan in process, we 
recommend you start before the 
demand for these services causes 
many firms to be unavailable to finish 
before a new law may be enacted.

income tax purposes. And we would 
not be able to use valuation discounts or 
Grantor Retained Annuity Trusts (GRATs) 
in most circumstances. However, those 
arrangements put into place before the 
new law is passed will be grandfathered, 
as long as they are not added to or 
altered after the law is passed, as 
presently written.

 This is an important call to action for 
families having assets expected to 
exceed $3.5 million per person. These 
individuals will need to take a serious 
look at their present planning situation 
to determine whether to take immediate 
steps to avoid death taxes.

Readers who have irrevocable trusts 
may want to act without delay to extend 
any notes that may be owned by them 
to the longest period practical. They 
might consider selling certain assets 
that may go up in value and exchange 
them for assets that may be more 
suitable to be owned by these trusts, 
given that exchanges and changes 
made after a new law is passed may not 
be possible.

Push to Eliminate Step-Up in 
Basis: A $1 Million Exemption
During his 2020 campaign, President 
Biden proposed and urged an 

elimination of the tax-free step-up in 
basis at death presently afforded by 
the Tax Code.  The basis adjustment 
at death has been part of the Code for 
decades but has progressively been 
targeted as a means to raise revenue. 

According to a summary published 
by Sen. Chris Van Hollen, the Joint 
Committee on Taxation estimates the 
tax-free step-up in basis will cost the 
United States approximately $41.9 
billion in tax revenue in 2021 alone. 
Further, this summary asserts that 
55% of the wealth in estates over $100 
million is untaxed capital appreciation, 
currently benefiting from a tax-free 
step-up in basis.

The STEP (“Sensible Taxation and 
Equity Promotion”) Act would tax 
unrealized capital gains on death, 
effective for deaths after Dec. 31, 
2020.  However, the Act includes a few 
“softeners”:
• A $1 million exemption to protect 

smaller estates.
• Up to 15 years to pay the tax for 

illiquid assets, like business entities 
and farms.

• A deduction against the estate tax 
(for the gains taxes due) for larger 
estates.  

Nevertheless, the taxation of 



A Creative Way to Divorce-Proof  
Your Premarital Assets

If the full-disclosure aspect of a prenup agreement is a sticking point for you, 
an irrevocable trust could be an interesting way around the issue.
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divorces still stings – and his biggest 
fear is that he may be falling in love with 
the next future ex-Mrs. Tommins.

Paul believes in the old adage, “Fool 
me once, shame on you, fool me 
twice, shame on me.” His previous 
relationships were defined by money. 
This created a sense of entitlement in 
his ex-wives that he found intensely 
distasteful as a self-made man. The 
mix of his intense work ethic and his 
exes’ spendthrift ways was a recipe for 
unhappiness, and he is not going to let 

By Jeffrey M. Verdon, Esq.

Whoever said “money can’t buy 
happiness” has never paid for a divorce. 
Paul Tommins should know … he’s paid 
for two of them. This is an area we are 
regularly contacted about.

His divorces – expensive as they were 
– came with silver linings.  Free of the 
daily push and pull of domestic life, 
Paul — a fictional example whose story 
is a compilation of several clients I’ve 
encountered over the years — was able 
to focus on building his business, diving 
headfirst into creating a corporation that 

was ultimately acquired by a large tech 
company for many millions.

A New Relationship, But Old Fears
Golden parachute in hand, Paul doesn’t 
have to work for the first time in his life. 
But without the driving motivation of 
building his company, Paul becomes 
lonely. Then, he meets Julianne. She’s 
perfect. A Midwestern girl whose 
beauty and warm personality can light 
up a room, he can’t wait to see her 
every day. Soon, he starts thinking 
about their future together. But he’s 
gun-shy – the burn of his previous 
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the power to add future beneficiaries, 
including – but not limited to – Paul.

A Divorce-Proof Proposition
When Paul signs his prenup, he would 
literally not own the assets previously 
given to his irrevocable trust, and thus, 
does not need to disclose them.  Should 
Paul later need or want some or all of 
the assets held by the trust, the trustee 
may add him as a beneficiary. This 
simple “divorce-proof” solution to a 
tricky problem gives Paul peace of mind 
as he plans to embark on his new life 
with beautiful Julianne.

We all hope for the best in any relationship, 
but hoping for the best and gaining peace 
of mind are not mutually exclusive. If you 
or someone you know may benefit from 
“divorce-proofing” hard-earned assets, 
contact us before it is too late to take 
action, and learn how you can achieve 
peace of mind for years to come.

himself be fooled a third time.
He asks his family law attorney how 
he can protect his current assets prior 
to proposing to his new girlfriend. 
She recommends that he negotiate a 
prenuptial agreement.

An Interesting Solution to 
a Prenup Problem
Unfortunately, for a prenup to be valid, 
he must reveal all personal assets 
that will be covered by the agreement. 
This is exactly what he wants to avoid: 
He’s not ready to disclose his entire 
financial universe to Julianne. Money 
was the cause of his first two divorces; 
he wants to do everything he can to 
prevent money from being the cause 
of a third. But his lawyer warns that 
most states require parties to a prenup 
to disclose the assets they own and 
are planning to bring to the marriage. 
Without full disclosure, a prenup will not 

be enforceable, meaning money would 
definitely be at issue in a divorce.

While a financial planner or a marriage 
counselor might look at this situation 
and advise Paul that he should think 
carefully about whether he should 
consider getting married if he can’t be 
open with his partner, the lawyer he 
chooses has a very different viewpoint. 
The lawyer offers a simple solution: 
Don’t own such assets at the time the 
prenup is signed. 

To accomplish this, Paul can form 
an irrevocable trust for his assets for 
the benefit of his children or other 
designated beneficiaries in one of the 
favorable states that have “no exception 
creditors,” such as Nevada, Alaska or 
South Dakota. Paul can even use an 
offshore jurisdiction to get “suspenders 
and belt” protection, where the trust can 
be drafted to provide the trustee with 



Gifts vs. Loans:  
Don’t Be Generous to a Fault

What most of you would think of as a “loan to a family member” the IRS may 
consider a “gift” instead. And that can be a very expensive difference of opinion.
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meticulous records of each loan and any 
repayments. Between 1985 and 2007 
Mary loaned her son Peter approximately 
$1.06 million to support his business 
ventures, even when it eventually became 
clear he would not be able to make any 
more payments on the loans. Moreover, 
none of the loans to Peter was ever 
formally documented, and Mary never 
attempted to enforce the collection of any 
of these loans.  

In late 1989, Mary created a revocable 
living trust, which specifically excluded 
Peter from any distribution of her estate 
upon her death. Though she later 

By Jeffrey M. Verdon, Esq.

As parents, we often want to help our adult 
children who need a financial boost. And 
many times, this assistance comes in the 
form of a loan. Loans are an effective and 
common way for parents to foster a child’s 
independence, encourage responsibility 
and signal their confidence that their child 
can succeed on their own

Moreover, with the current historically low 
interest rates, parents have less interest 
income to report and children can pay 
less interest than they would have if they 
borrowed funds from a bank. Unlike gifts, 
loans do not utilize any of your lifetime gift 
tax exemption, which currently stands at 

a record-high $11.58 million per person 
(indexed for inflation).

The Case of Mary Bolles
While intra-family loans are important 
tools that can be used to transfer wealth 
to the next generation, most parents 
are unaware that their actions and 
expectations with respect to repayment of 
the loan can recharacterize the “loan” to a 
taxable “gift,” resulting in unintended gift 
tax consequences. This is exactly what 
happened to Mary Bolles in the recent 
case of Estate of Mary P. Bolles v. Comm’r, 
T.C. Memo. 2020-71 (June 1, 2020).

Mary, a mother of five, made numerous 
loans to each of her children and kept 
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• Charge interest based on the 
government rates (AFR) published 
monthly.

• Make sure the borrower will have 
sufficient net worth to likely repay the 
loan.  Request and retain a copy of 
the borrower’s financial statement.

• If the loan calls for period payments, 
make sure the payments are timely 
made.

• Report the interest income you 
receive from the borrower on your 
income tax return.

Because actions may speak louder 
than words where family is involved, it 
is important to remember that you and 
your family should continue to treat 
any such loans as third-party loans in 
order to avoid any unintended estate 
tax consequences down the road.  
Intra-family loans are a beneficial way 
to transfer wealth from one generation 
to the next, considering the very low 
interest rate environment.  Just make 
sure you do the transaction properly to 
avoid any issues down the road.

amended her trust to no longer exclude 
him, she included a formula to account 
for the “loans” Peter received in making 
distributions to her children. After her 
passing, the IRS took the position that 
the entire amount of the loans, plus 
accrued interest, was part of her estate. 
They assessed the estate with a tax 
deficiency of $1.15 million.  The estate 
took the opposite position, claiming that 
the entire amount was a gift. 

What the Court Decided
In its analysis, the court examined 
certain factors to be considered in 
deciding whether the advances were 
loans versus gifts.  Noting that the 
determination depends not only on 
how the loan was structured and 
documented, the court emphasized 
that in the case of an intra-family loan, 
a critical consideration is whether there 
was an actual expectation of repayment 
and intent to enforce the debt.

The court ultimately “split the baby,” 
holding that any advances prior to 

1990 were in, fact loans (totaling 
over $425,000), since the evidence 
suggested that Mary reasonably 
expected that he would repay the 
loans …  up until he was disinherited 
from her trust in late 1989. The court 
deemed the funds given to Peter after 
he was disinherited — from 1990 
onward — as gifts.

What Anyone Considering a 
Loan Should Remember
The takeaway from this case is that if 
you are thinking about taking advantage 
of the elevated gift tax exemption before 
it sunsets, it would be prudent to review 
any outstanding family loan transactions. 
You should determine the extent to 
which such loans may have been 
transmuted into gifts over the years that 
could adversely impact the amount of 
your remaining available exemption.  
The safest way to do this would be to 
consult a tax expert who can help you 
safely navigate these complex rules. To 
be safe, follow these simple steps:
• Document the loan transaction 

between the lender and borrower.



With Estate Taxes on Sale Now,  
You Snooze, You Lose!

You may want to consider gifting your home — or maybe a fractional  
interest in it — as well as using an irrevocable trust before it’s too late.
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income-producing property, such as 
real estate investments or businesses 
entities that hold real estate, because 
they feel they may need the income at 
some point in the future, such as for 
retirement or a “rainy day.”

Enter the Idea of Transferring 
Fractional Interest
Thus, the notion of gifting interests in 
non-income-producing real property, 
such as a primary or secondary 
residence, may be especially appealing 
to such individuals, since these types of 
gifts do not have as much of an impact 
on their sense of financial security.  
Moreover, transferring only a partial, or 
“fractional” interest in the residence can 
provide individuals with an additional 
degree of economic comfort, because 
the transferor could continue to own a 

By Jeffrey M. Verdon, Esq.

As you know, the Trump tax cuts 
(2017 Tax Cuts and Jobs Act) created 
unprecedented opportunities for 
individuals and families to transfer 
their legacies in a tax-efficient 
manner. These cuts doubled the 
estate, gift and generation-skipping 
transfer tax exemption amounts from 
previous levels.

While the federal estate and gift 
tax exemption amount is currently 
$11.58 million per person (indexed for 
inflation), the increased exemptions are 
scheduled to remain in place only until 
Dec. 31, 2025, after which they are set 
to decrease to $5 million per person, 
indexed for inflation.

However, depending upon the outcome 
of the upcoming November 2020 

election, the elevated exemption levels 
may be cut much sooner. This would 
mean that these once-in-a-lifetime 
wealth-transfer planning opportunities 
may soon disappear.  For this reason, 
it is more crucial than ever for you and 
your family to consider utilizing your 
elevated gift tax exemption before 
year’s end. 

Why Some Folks Have Put 
Off Their Gifting Assets
Because taking advantage of the 
elevated gift tax exemption amount 
generally requires transferring, or 
“gifting” assets out of one’s taxable 
estate, there is a practical reluctance to 
do so. This is due to concerns about not 
having sufficient income to live on for the 
remainder of one’s lifetime.

Some may be especially hesitant to gift 
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dynasty trust, gift 50% of the home 
to the trust and retain the other 50%.  
They also form a single member 
limited liability company (SMLLC) and 
contribute the property to the SMLLC.  
Then they transfer a fractional interest 
(50% LLC interest) that owns the 
property to the irrevocable dynasty trust. 

The valuation discounts for gifts of 
fractional interests will be applied to the 
value of the gift, thereby lowering the 
amount of the gift to which the couple 
applies their gift tax exemption (currently 
$11.58 million per spouse). Discounts 
could range from 25% to 40% or 
more, depending on how the operating 
agreement of the SMLLC is designed.

Half the value of the residence has been 
removed so that at death, the taxable 
estate is reduced. While you occupy 
the residence, be certain to have a 
written rental agreement with your 
trustee paying fair market value rent or 
the IRS will disregard the transaction 
and include the future value of the 
transferred interest in your gross estate 
at your death.

Time is of the essence, though. Once 
the increased estate and gift tax 
exemptions sunset, which could be 
as early as Jan. 1, 2021, the ability to 
transfer such an extraordinary amount 
of wealth without estate tax implications 
will be eliminated, curtailing your tax and 
asset protection planning flexibility. 

For those who desire ultimate financial 
peace of mind, gifts of fractional 
interests in non-income producing real 
property or in business entities that own 
such properties to a HYCET® Trust 
will be an important planning device for 
achieving these goals.

portion of the property.

With such a plan, property owners could 
create a trust and gift 50% of the home 
to the trust and retain the other 50%, 
allowing them to retain some control 
while reducing the value of their estate 
at the same time. That’s the basics, at 
least, but this strategy is a little more 
complicated than that, and it can come 
with more benefits as well.

Another Benefit of This Strategy: 
The Ability to Take Discounts
When transferring less than 100% 
ownership in in a residence, the 
transferor may take applicable valuation 
discounts with respect to the gifted 
interest to reduce its value for estate 
and gift tax purposes. This can happen 
regardless of whether the gifted asset is 
a fractional interest in the property or in 
an entity holding the property.

If the fractional interest being gifted 
is a minority interest in a closely held 
business entity, which owns the 
residence, discounts for lack of both 
control and marketability should apply. 
This is because owners of minority 
business interests generally have little 
sway over business affairs and are 
unlikely to be able to force a sale of the 
underlying real property. They would 
likely have difficulty selling their minority 
ownership interests.

In contrast, even though owners of 
minority interests in real estate generally 
possess significant rights with respect to 
the subject property, such as the right to 
receive a pro rata share of the income, 
to partition the property or to veto 
decisions about property use, the U.S. 
Tax Court and federal appellate courts 

have nevertheless supported the use of 
discounting to value fractional interests 
in real property as well.

Irrevocable Trusts Can Play 
a Valuable Role, Too
One common way to take advantage 
of the temporary increase in the federal 
gift tax exemption is to establish and 
gift assets to an irrevocable dynasty 
trust. If you choose to gift non-income 
producing real property to the trust you 
would then pay fair value rent to the 
trust for the use and enjoyment of the 
residence. However, while gifting assets 
to a conventional irrevocable gift trust will 
allow you to transfer assets out of your 
estate and help protect the gifted assets 
from future unforeseeable creditors, the 
downside to using this type of trust is 
that the gifts are irreversible. This means 
you will not be able to reclaim the gifted 
assets at a later time.

In contrast, by gifting assets to a Nevada 
Irrevocable Flexible Gift Dynasty Trust — 
which we call the “HYCET® Trust” (for 
Have Your Cake and Eat It Too) — you 
can enjoy all the same benefits available 
under a conventional irrevocable gift 
trust. It would allow for flexibility to 
recapture all or part of the gifted assets 
down the road in the event you should 
ever need or want them.  Thus, using 
the HYCET® Trust as your wealth-
transfer vehicle will not only help you 
achieve your tax-planning and asset-
protection goals, but will also afford 
the peace of mind you desire in light of 
today’s unpredictable economic and 
political climate.

An Example to Show How It All Works
Say Bob and Mary own a home worth 
$5 million.  They create an irrevocable 



Gifts to Minors: LLCs Can Protect Them  
from Creditors and Predators

You’ve decided to fund a Uniform Gifts to Minor Account, but have  
you thought about how to make sure that legacy will be secure?
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for the benefit of the minor child. These 
accounts are generally managed by the 
parent, although another person can 
be designated as the custodian. Such 
a custodial account can be established 
under the state’s Uniform Transfers to 
Minors Act (UTMA) or the Uniform Gifts 
to Minors Act (UGMA).

A Transfer vs. a Gift
The differences between the UTMA 
and the UGMA relate to the types of 
investments that can be held in each 
account and the dates in which each 

By Jeffrey M. Verdon, Esq.

Uniform Gifts to Minor Accounts are 
very popular for parents and other 
relatives when establishing financial 
accounts for minor children. They are 
a means of making a “controllable” gift 
to a minor, but they come with some 
caveats that anyone considering them 
should understand.

When are These Types of Gifts Used?
For example, say you have a family 
with young children and you want to 
utilize the $15,000 per person annual 

gift exclusion. With this exclusion, 
anyone can gift up to $15,000 per year 
to as many people as they like without 
having to report the gift to the IRS. (For 
more, please see The Perplexing Tax 
You May Never Have to Pay.)  This will 
allow parents to set up a gift account 
as described below.  Each year, Mom 
and Dad together give $30,000 to these 
special accounts so when the kids 
reach adulthood, they have a source of 
capital to start their lives.

This is accomplished by creating a 
custodial account at a financial institution 
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scenario the parent gives up all control 
of the money to someone they hire. This 
strategy is employed so that creditors 
and predators of the children cannot 
reach the assets. The manager of the 
LLC makes distributions to the children 
when there are no creditors.

When to use a domestic LLC: But if the 
goal is merely to keep control of the 
funds from the child, the answer can be 
simply to create a domestic LLC.  The 
LLC could be structured as a domestic 
member-managed LLC. This scenario is 
typically structured with a parent serving 
as the 1% managing member and the 
custodial account established being the 
99% non-managing member.

In either case, the specialized operating 
agreement can provide that no member 
distributions can be made to any 
member before a certain date, and that 
the manager is engaged at least until 
then. There are additional protective 
provisions incorporated into the 
governing documents that can provide 
extraordinary levels of protection.

In Conclusion
In many instances it will be appropriate 
to implement the above-discussed 
additional controls and protections of 
the child’s custodial account. Only an 
attorney experienced in this area of the 
law should be used to implement this 
type of sophisticated planning. 

account terminates and is turned over 
to the child. Generally, the UGMA 
authorizes cash, bank accounts, stocks, 
bonds and mutual funds. The UTMA 
broadens these holdings to include 
real estate and other property, such as 
limited partnership and LLC interests.

Caveat: Suppose by the time the minor 
attains the age set forth in the state law 
for termination of the custodianship (as 
early as 18 under the UGMA and as 
late as 25 under the UTMA) the account 
has grown to a substantial sum, say, 
hundreds of thousands of dollars or 
more. Would the donor-parent feel 
comfortable turning over such a large 
sum without any controls to the child? 
What can be done to retain control of 
the funds beyond the statutory age for 
termination?

Protect Your Gift with an LLC
When parents first establish gift 
accounts, the beneficiaries are young. 
The parents have no way to know 
how fiscally responsible their children 
will be once they reach the age for 
distributions.  When the age for 
distributions is attained (18 or 21, as 
the case may be), Mom and Dad may 
feel the child is not yet mature and 
responsible enough to receive such 
large sums.

For maximum asset protection, the 

solution can be setting up the gift 
account as a Limited Liability Company 
(LLC), instead of just depositing the 
funds into the account directly. And, 
depending on the donor’s objectives, 
that LLC can be established as a 
domestic account or an international 
account. In either case, placing the gifts 
into an LLC strengthens the protection 
immeasurably as control of the LLC 
vests with the manager, who is the 
parent. Without an LLC, any funds 
deposited directly into the account 
would be exposed to creditors and 
predators of the child. The LLC will be 
governed by a customized operating 
agreement containing a number of 
protective provisions. The identity of the 
members of the LLC is determined by 
the circumstances.

When to use an international LLC: 
If substantial continuing protection 
of the funds (from future creditors as 
well as future creditors and predators, 
including civil suits, divorcing spouses, 
bankruptcy, IRS liens, etc.) is desired, 
the solution should be internationally 
based. The asset protection laws 
internationally are generally more 
protective than those in the U.S. This 
LLC would be completely owned by the 
custodial account and managed by an 
overseas management company, which 
would be operated by the personnel of 
an international trust company. In this 



Exit Strategies for Charitable  
Remainder Trusts

CRTs offer tax and income-planning flexibility  
as life changes over the years.
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at death, the remainder of the assets in 
the trust pass to one or more named 
charities.  The CRT is established before 
the asset is sold, the asset is contributed 
to the trust, and on sale, no federal 
or state tax is due on the gain.  They 
receive an immediate charitable income 
tax deduction for the present value of 
the trust assets that will be distributed to 
charity upon their deaths, which can be 
used to offset some or all of the income 
tax liability. Thus the CRT would enable 
Bill and Sandy to put their real estate 

By Jeffrey M. Verdon, Esq.

In 1995, Bill and Sandy met with me to 
discuss what to do with a real estate 
investment that had appreciated 
significantly. The investment represented 
a meaningful portion of their net worth, 
and they felt the time was right to sell. 
However, they didn’t necessarily need 
a large infusion of cash and they didn’t 
want to pay the tax (in 1995, the capital 
gain rate was 29%).

What Bill and Sandy really needed at 
that time was income. They had two 

active teenagers and were paying for 
private school, travel soccer, spring 
break trips, and summer excursions 
abroad. They also had a large home 
to keep up with and needed to keep 
everyone entertained.

A CRT Was a Good 
Choice at the Time
It seemed that at this time a charitable 
remainder trust (CRT) would be their 
best option. While there are many 
versions of the CRT, simply stated, the 
taxpayer establishes a trust in which the 
taxpayer is the income beneficiary and 
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easy. They sold their income interest 
and decided to use the proceeds. 
They invested in one of their children’s 
growing businesses, another chunk 
went into 529 college savings plans for 
their grandchildren’s education, and 
the rest they gave to their investment 
advisers to manage and eventually 
pass to their children after the last of 
their deaths.

How About Rolling It Over Instead?
But Bill and Sandy also had another 
option, which many clients are choosing. 
They could have rolled their income 
interest into a new CRT for the benefit 
of their children and/or grandchildren. 
While this didn’t make sense for Bill and 
Sandy, who had immediate ways to 
deploy the sale proceeds, for those who 
simply wish to convert their future CRT 
income into income for their loved ones, 
this idea of creating a new CRT could be 
a great option.
The bottom line? There are a variety 
of strategies for managing a CRT 
of which you may not be aware. It 
is always prudent to review your 
estate plan and the best available 
risk-mitigation strategies with your 
investment advisers.

in the CRT, then sell it, and defer the 
related capital gain, garner an immediate 
charitable deduction, and collect income 
from the trust moving forward.

The CRT worked masterfully for years. 
They enjoyed the income stream while 
their children were still in the house 
and active. Afterward, they used it to 
help pay college tuition and were able 
to continue to use it during a period of 
world travel during early retirement.

Then Things Changed
But then Bill and Sandy decided to slow 
down a bit. They sold their house and 
moved into a condo near their golf and 
tennis club.

Today, they continue to enjoy their 
condo and frequently visit their children 
and grandchildren for months at a time. 
Their income need is minimal, and Bill 
recently had their CPA go on a “quest,” 
as Bill likes to say, to reduce their 
taxable income. “We have more than we 
need. At this point, it’s all about the kids 
and grandkids,” noted Bill.

The CPA, working with Bill and Sandy’s 
investment advisers, was able to largely 
eliminate all of their taxable income 

streams, except one: their CRT.

“That CRT worked so well for so many 
years,” said Bill. “But as I look at it now, 
it’s unlike everything else we owned. 
Our house worked great, but when 
the kids moved out, we sold it. Our 
investment advisers have retooled our 
portfolio as we’ve gotten older and we 
updated our trust and estate planning 
as the grandkids were born. We even 
traded in the Suburban for a sedan. But 
this CRT, which was such a great fit for 
so many years, can’t change like those 
other things.”

Options to Consider
At a recent meeting I explained to them 
that even that CRT can be dealt with.
What Bill and Sandy didn’t know is that 
their CRT income interest was a capital 
asset. And just like the stocks, bonds 
and real estate they retooled over time; 
we were able to explore options for this 
capital asset as well.

The options include:
• Sell it for cash
• Roll it into a new CRT for their 

children and/or grandchildren
• Give it to charity

For Bill and Sandy, the choice was 



High-Level Strategies to Protect Your  
Wealth from the Wolf at the Door

From foreign asset protection trusts to a preferred partnership  
freeze and bankruptcy planning, there are several options  

to ensure your long-term financial health in these trying times.
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HYCET™ Trust (“Have Your 
Cake and Eat it Too”)
Conventional irrevocable gift trusts 
typically do not allow the donor to 
reclaim gifted assets once made; 
however, the HYCET Trust can help you 
make the gift tax exemption so that if 
you later have donor’s remorse — or 
need or want to recapture all or part of 
the gifted assets — your trustee can 
accommodate you — This is Why You 
Get to Have Your Cake and Eat it Too!

Preferred Partnership Freeze
The Preferred Partnership Freeze 
(PPF) takes advantage of income tax 
laws to achieve a basis step up at 

By Jeffrey M. Verdon, Esq.

As we approach the “next normal’ 
and begin to plan re-entry into a more 
traditional work and lifestyle with more 
social interaction, there are many 
aspects of business and personal 
lives that need to be planned and 
reconsidered.

It’s difficult — if not impossible — to 
determine the long-term effects of the 
coronavirus lockdown on our economy, 
and we’re all feeling a loss of control 
over this lingering uncertainty. So, let’s 
take some uncertainty off the table. 
Let’s ask, “What can I do to ensure 
my long-term financial health and well-
being? How can I apply those lessons to 

my family and my company? How I can 
keep at bay the ‘wolf at the door?’”

Although we don’t possess a crystal ball 
to predict the future, there are strategies 
we can implement to prepare for it. The 
following list outlines some smart, high-
level strategies in risk mitigation and 
asset protection planning. To learn more 
about each, please download your free 
white paper, The Wolf at the Door.

Foreign Asset Protection Trust (FAPT)
This establishes a foreign trust in 
countries with strict and protective 
trust laws to protect your nest egg 
from creditors and predators more so 
than establishing the trust in any of the 
United States.
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determine the likelihood of occurrence, 
and plan to mitigate each risk.

Smart Bankruptcy Planning
In the worst-case scenario, you 
may have to consider bankruptcy. 
Bankruptcy provides an honest but 
overburdened debtor with a “fresh 
start,” provides for the equal treatment 
of creditors, and preserves the going-
concern value of companies in financial 
distress by reorganizing rather than 
liquidating. There are several different 
types of bankruptcy, and understanding 
the language and strategies relating 
to bankruptcy is an important step in 
protecting your assets.

While our future in this time of crisis 
feels uncertain, it’s comforting to 
understand the steps we can take to 
protect our health and our financial 
well-being. To help you prepare for the 
worst, but hope for the best, please 
read our white paper.

Keeping “the wolves” at bay isn’t easy, 
but armed with the right tools and 
advisers, you may just have a fighting 
chance.

death while “freezing” the value of 
your appreciating assets.

Premium Financed Life Insurance

To conserve cash flow, consider 
financing your life insurance premiums 
by borrowing the premiums from a 
lender who specializes in financing life 
insurance premiums. Financing your 
premiums can reduce your cash outlay 
by as much as 60%, allowing you to 
conserve your cash for emergencies.

IRA Rescue Strategy
If you live in a state that does not 
provide a significant creditor exemption 
to individual retirement accounts (IRAs), 
one may use our IRA rescue strategy to 
place the IRA assets into a foreign LLC 
owned by the IRA and managed by a 
foreign managing director.

Conserve Cash
A little cushion can go a long way in 
the midst of disaster, and lengthening 
your runway can help you deal more 
effectively with unexpected bad 
news. To accomplish this, perform 

an asset protection stress test to 
help determine what assets would 
be protected from creditors. Spend 
what is exposed and save what is 
protected, and cut your spending by 
reconsidering housing investments, 
selling your toys and re-evaluating 
leveraged investment real estate.

Protect What’s Owed
Don’t leave any money on the table. 
Ensure all outstanding accounts 
receivable are paid and file proper 
liens on debts. Take advantage of new 
federal and state programs designed 
to relieve your economic burden during 
this crisis. Be aware of and apply for the 
new programs afforded by the CARES 
Act and the Families First Coronavirus 
Response Act.

Mitigate Risk
In addition to the above legal strategies, 
risk mitigation (from unforeseen lawsuits) 
is a prudent strategy to prepare for and 
lessen the effects of threats when faced 
with financial ruinous lawsuit. Identify 
potential risks, perform a risk assessment 
(Lawsuit Exposure and Privacy Test), 



Wealthy Families Have a Rare  
Opportunity to Avoid Estate Taxes

The unique financial climate ushered in by the coronavirus offers 
well-off investors the chance to implement a little-known estate-

planning strategy called the Preferred Partnership Freeze.
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natural discounts associated with the 
current low interest rates combined with 
declining asset values created by the 
pandemic. Rarely does an estate tax 
planning technique allow both.

The assets you expect to appreciate in 
the long run can be frozen at today’s 
lower valuations while shifting the future 
appreciation into a dynastic trust for 
future generations spanning 365 years. 
For depreciable property, like rental real 
estate, the PPF combines the best of 
the estate tax deferral of the “freeze” 

By Jeffrey M. Verdon, Esq.

The economic conditions accompanying 
COVID-19 have created many avenues 
of change. As a law firm specializing 
in comprehensive estate and income 
tax planning for affluent investors, 
our imperative is to identify planning 
opportunities when they occur, even 
under these current conditions.

The effects of the pandemic have 
caused a decrease in the valuation of 
a significant number of closely held 
businesses, investment portfolios and 

real estate properties. To that end, 
there is a once-in-a-generation estate 
and tax-planning opportunity called the 
Preferred Partnership Freeze (PPF) for 
those who wish to seize the opportunity 
brought on by the current crisis. The 
Great Recession of 2008 created 
similar opportunities, and many of our 
valued clients seized the opportunity 
when presented.

This PPF uniquely provides both 
the estate tax savings while taking 
advantage of income tax laws. The 
overriding essence of the PPF captures 
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partnership tax rules with the generous 
estate and gift tax exemptions allows 
this couple to achieve both income and 
estate tax savings.

The Bottom Line
It’s important to remember the big 
picture in the midst of this day-to-
day crisis. You may be aware that 
the generous lifetime federal estate 
tax exemption of $11.58 million will 
be cut in half on Jan. 1, 2026, and if 
there is a change in the White House 
this November, estate and gift tax 
exemptions could be repealed altogether 
or rolled back while tax rates increase. 
Moreover, to help pay for the recent $2 
trillion stimulus package, look for these 
generous gift and estate tax exemptions 
to be rolled back well before 2026.

The bottom line is this once-in-a-
generation planning opportunity will not 
likely be available once we recover from 
this current crisis – so now is the time 
for an action plan, especially while you 
are hunkering down indoors perhaps 
with the time and attention to devote to 
this. And recover we will! Stay safe and 
stay healthy.

with the income-tax free “step up in 
basis” for capital gains elimination and 
increased depreciation and amortization 
for depreciable real estate.

How Does the PPF Work?
You identify assets expected to 
appreciate in value over time, which 
might include closely held businesses, 
investment portfolios and especially 
for real estate with mortgages and 
then contribute those assets to one or 
more limited partnerships (“LP”) that 
are established with two classes of 
LP interests: 1) a class of Preferred LP 
shares; and 2) a class of Common LP 
shares.

You keep the Preferred LP shares 
and then you gift or sell some or all 
of the Common LP shares to a newly 
formed dynasty trust, such as our 
HYCET Trust™ (which stands for 
Have Your Cake and Eat It Too). This 
action freezes the current value (by the 
Preferred LP shares) while shifting the 
future appreciation to the Common LP 
shares you transferred to the dynasty 
trust, which is how estate taxes can be 

avoided for generations to come.

An Example to Show the 
Strategy in Action
To help further bring this strategy in 
focus, let’s look at an example of how 
one family may put it into practice. 
A couple in their 70’s owns several 
commercial real estate properties 
from which they receive rental income. 
They have engaged in a number of tax 
deferred Sec 1031 exchanges over 
the years so the mortgages on the 
properties far exceeds their “income 
tax” bases. They expect the properties 
to continue to appreciate and would 
like to defer the estate taxation on the 
appreciation as long as permitted by 
“freezing the value” of the properties in 
the current estate. Finally, when they die, 
they do not want to lose the income-
tax free “step up in tax basis” so their 
heirs may receive a higher tax basis for 
calculating the depreciation of the rental 
properties thereby reducing the income 
tax on the future rental income. In short, 
they want to have their cake and eat it to.

Is this possible? It sure is. Under current 
tax law, combining the benefits of the 



Estate and Tax Planning in  
These Unexpected Times

The serious health and economic crises families everywhere are facing 
right now have left them with many questions. Take a look at answers to 

a couple of questions that could give you ideas about your own plans.

Continued on following page

jmvlaw.com/published-articles/ 29

TAXES - MARCH 22, 2020

a shorter life expectancy may transfer 
their assets to a (grantor) dynasty trust. 
The assets would be held outside of the 
senior taxpayer’s taxable estate (meaning 
they would not be subject to estate taxes) 
in exchange for a promissory note from 
the trust’s beneficiaries. This type of note, 
known as a SCIN (self-canceling installment 
note) vanishes at the senior taxpayer’s death 
if not repaid. The borrower wouldn’t have to 
report forgiveness of indebtedness income.

These notes avoid both gift and estates tax 
if established when the afflicted individual, 
or grantor, has a better than 50% chance 
of living at least 12 months after the 

By Jeffrey M. Verdon, Esq.

Our law firm has received myriad questions 
about estate and tax planning from clients 
due to the current coronavirus health 
crisis and the resulting stock market and 
economic fallout. These unusual times have 
created equally unusual opportunities and 
challenges for many people.

An Estate Question about 
an Ailing Elderly Parent
One client reached out to us about an 
elderly parent with a life-threatening illness. 
The client asked what the family should be 
thinking about as far as the parent’s estate 
plan, considering the historic stock market 
plunge we’ve seen in the past few weeks. 

As the gift tax is based on the value of the 
asset at the time of the transfer, a declining 
asset value allows a larger portion of the 
asset to be transferred without gift tax. 
This applies to securities, real estate and 
business valuations.

We told the client that certain tax laws can 
offer significant advantages to protect their 
assets and save on estate taxes, due to 
the current, but temporary, decline in asset 
class valuations. These laws offer particular 
opportunities for those unfortunate 
individuals afflicted with an illness for 
whom a shorter life expectancy has been 
diagnosed

As a tax-saving measure, individuals with 
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Most people don’t mind owning life 
insurance, they just hate to pay for it. 
Premium financed life insurance solves 
this conundrum by allowing the purchaser 
to finance the premiums by borrowing 
the funds from the bank, paying the bank 
interest only (a substantial reduction in 
outlay to carry the policy) and when the 
insured dies, the insurance carriers issue 
two checks from the death benefit: one 
to repay the lender the amount borrowed 
to pay the premiums and the other to 
the beneficiaries of the policy. This video 
can shed additional light on this topic: 
https://jmvlaw.com/premium-financed-life-
insurance/.

With borrowing rates under 3% and with 
rates expected to remain low for the 
foreseeable future, another planning option 
might include leaving a significant amount 
of liquidity in a dynasty trust as a legacy 
for children and grandchildren without 
impeding your lifestyle. If you want to 
ensure the family will have liquidity in their 
dynasty trust for the kids and grandkids 
to have sustained cash flow, the trust can 
borrow the premiums from the lender to 
obtain the life insurance for the parents 
(insured) and use the assets gifted to the 
trust to pay the annual interest costs due 
the lender, creating a second asset class 
— the life insurance policy. During the 
insured’s lifetime the cash surrender value 
may be accessed income tax free through 
borrowing from the policy. And at death, the 
loan is repaid and the net proceeds are then 
available to augment the assets otherwise 
transferred to the dynasty trust.

Our challenging times
Due to our country’s recent 
developments, we hope we have shared 
a bit of clarifying information and provided 
you with a few significant planning options 
for those who want to get out ahead of 
these current events.

sale of their assets. As long as they live 
for 18 months after the transaction was 
concluded, the IRS will not challenge the 
“death bed” transfer of their assets. If the 
taxpayer doesn’t live the 18 months, the IRS 
may claim this was a “death bed transfer” 
and include the value of the assets in the 
decedent’s estate. Careful planning is 
required here, but there is no downside to 
attempting to plan for one’s estate whose 
life expectancy may be shortened due to 
illness or accident.

Employing a strategy such as this, or others, 
can present significant planning savings.

Recovery from a Life-Threatening Illness
If an individual contracts a life-threatening 
illness, such as COVID-19, but thankfully 
regains their health, what would happen 
with the tax-saving legacy plan described 
above?

Someone who contracts a life-threatening 
illness can reverse the estate planning 
moves immediately upon recovery. High-risk 
surgeries and other medical procedures and 
potentially temporary medical conditions 
present unusual legacy planning offerings. 
Using a dynasty trust with the flexibility to 
reclaim the gift if they live provides greater 
flexibility in their planning. Most people who 
make the gift to the grantor dynasty trust 
never reclaim it unless they are in need of 
financial resources or have an issue with 
their children.

How do the new low interest rates i 
mpact our estate planning?
Another client noticed the new very low 
interest rates announced recently. They 
wondered how their family might take 
advantage of the lower rates through tax 
and estate planning efforts.

We explained that creating a trust within 
the family, such as the HYCET Trust (which 
stands for Have Your Cake and Eat It Too), 

presents tremendous planning opportunities 
in this very low interest rate environment 
(1.44% for loans nine years and longer) and 
depressed asset value temporary period. If 
you have used up your gift tax exemption 
and have appreciating assets you wish to 
remove from your estate, consider selling 
the assets to the HYCET Trust for a long-
term IOU. The trust need only pay interest at 
the rate of 1.44% per annum for the duration 
of the note. If the assets are appreciating 
at a rate higher than 1.44%, the taxpayer is 
way ahead of the game.

Basically, this is how it works: Very wealthy 
families may wish to consider this if their 
estate would be subject to estate tax by 
using all or part of their current $11.58 
million gift and estate tax exemption, as 
this amount is set to be cut in half on Jan. 
1, 2026. There is a video about the HYCET 
Trust on our website (https://jmvlaw.com/
hycet-trust/) that further explains how to 
utilize this planning opportunity.

Life insurance can be expensive but it 
doesn’t have to mean a big cash outlay
For some, the past few weeks have 
highlighted what actual life insurance 
coverage would deliver. The stock market 
has been going up for 11 years. Investors got 
used to an increasing portfolio. But nothing 
goes up for ever. Owning life insurance that 
pays a death benefit will ensure the family 
has the liquid assets to even out the rough 
patches. Seeing the losses families are 
going through recently has highlighted the 
importance of life insurance. With that in 
mind, several individuals wondered how they 
could obtain better coverage with the least 
financial outlay.

It turns out that more than a few individuals 
are underinsured from a life insurance 
standpoint, but they need incentives to 
consider obtaining more coverage. We 
suggested they consider premium financed 
life insurance as an option.



Want a Second Passport? Here Are 3 
Countries You Can Buy Your Way Into the EU

Quality of life, health care and the freedom to spend unlimited 
time in Europe are a few reasons why people are looking into 

citizenship programs in Malta, Cyprus and Portugal.
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offers, Europe has become the first 
choice for many individuals looking 
to acquire alternative residence or 
citizenship. According to experts in 
this field, European passports are also 
among the strongest in the world in 
terms of the travel freedom they afford 
their holders.

While U.S. passports have traditionally 
offered visa-free access to EU countries, 
passport holders have still been 

By Jeffrey M. Verdon, Esq.

One’s wealth serves as a safety net 
for professionals and their families. 
However, the current geopolitical and 
economic landscape might mean that 
wealth alone, without a larger plan, may 
not be enough.

When it comes to travel freedom, the 
passport that wealthy individuals hold 
can hamper their ability to respond to 
threats or new opportunities to access 
the global travel, business opportunities 

and lifestyle options that they find most 
appealing. For this reason, the financial 
planning model for high- and ultra-
high-net-worth individuals (HNWIs) is 
evolving to include citizenship planning, 
with many law firms, family offices 
and wealth advisers expanding their 
investment offerings to satisfy their 
clients’ increasing needs.

Safety, Security and Stability in Europe
Given the incomparable level of 
protection and comfort that the region 
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business environment, state-of-the-art 
communication infrastructure, and a skilled 
labor force. A minimum investment of 
2 million euros in real estate is required 
for the Cyprus Investment Program, and 
successful applicants gain visa-free or 
visa-on-arrival access to 173 destinations 
worldwide within approximately six months.

Inclusive and Peaceful 
Residence in Portugal
The Portugal Golden Residence Permit 
Program is an excellent option for 
HNWIs seeking residence that leads 
to citizenship in the EU, particularly 
for entrepreneurs with the capacity to 
create jobs. With a minimum investment 
of 250,000 euros, this highly popular 
program grants five-year residence 
permits to successful applicants and 
residence in one of the world’s most 
multicultural nations.

Citizenship Planning
We want to thank Henley & Partners, 
a global industry leader in residence 
and citizenship planning, for the data 
provided for this report. Each year, 
hundreds of wealthy individuals and 
their advisers rely on their expertise 
and experience in this area. Their highly 
qualified professionals work in over 30 
offices worldwide.

restricted from working and living in the 
countries and could only stay there for 
a maximum period of three months at 
a time. Beginning in July 2021, further 
barriers will be in place for U.S. citizens 
traveling to Europe. The European Travel 
Information and Authorization System 
will be conducting an additional security 
check on all non-EU travelers headed 
to Europe’s Schengen Area, which is 
made up of 26 countries, including 
France, Germany and Spain. The new 
rules affecting U.S. citizens will require 
a separate application, cost and border 
control approval, both upon leaving the 
USA and upon arrival in Europe.

Individuals with a second EU passport 
or residence card can eliminate the 
restrictions to their travel freedom, 
whether now or in the future, move 
seamlessly through airports, and access 
the immeasurable business potential of 
the European market and the region’s 
world-renowned educational and health 
care facilities.

How can U.S. citizens make that 
happen, and which countries might 
they consider pursuing a second EU 
passport? Here are some ideas:

Gaining Citizenship Through 
Malta or Cyprus
The small yet highly advanced islands 
of Malta and Cyprus offer two of the 
most highly regarded citizenship-by-
investment options in the EU. Malta’s 
high standard of living, along with its 
central location in the Mediterranean, 
makes it an attractive second home 
for wealthy families. It has experienced 
above-average economic growth in 
recent years, as investors and travelers 
alike tap into the island nation’s 
enormous potential.

Considered the investment migration 
industry’s gold standard, the Malta 
Individual Investor Program (MIIP) 
offers a gateway to the world’s eighth- 
strongest passport, according to the 
Henley Passport Index, which ranks all 
the world’s passports according to the 
number of destinations their holders 
can access without a prior visa. A Malta 
passport offers visa-free or visa-on-
arrival access to 182 destinations. The 
minimum contribution for the MIIP is 
approximately 1 million euros, and the 
Maltese passport can be obtained 
within roughly 12 months.

Cyprus, a fellow Mediterranean 
marvel, features an accessible 



The Do Over Trust: Protecting Your  
Adult Children from Themselves

Once an irrevocable trust is set up with the best of intentions for your 
children, it’s set in stone, and you’re out of luck if circumstances change ... 
or are you? In some cases, you may be able to undo, or “decant,” the trust.
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of the Ottoman Empire. Yes, it’s a just 
BA, and no, there is no Ph.D. in his 
future. With a résumé full of throwaway 
summer jobs, your son moved back 
home with no career prospects.

Then, the icing on the cake: Your estate 
planning attorney calls to remind you 
she will be making the first sizable 
distribution from your son’s trust this 
month. Hearing you groan, she gently 
reminds you that he can use the money 

By Jeffrey M. Verdon, Esq.

Wealthy parents and grandparents who 
have dutifully planned ahead for their 
children’s futures should consider this 
cautionary tale.

It’s 1998:
You accumulated sizable estate assets 
and you and your lawyer created an 
irrevocable dynasty trust for your infant 
son to protect his legacy and provide 
him a long-term financial safety net. You 

were a thoughtful and loving parent.

It’s 2018:
A lot has happened over the past 
20 years. The business world has 
changed and the path to independent 
adulthood lies obscured in your 
son’s generation’s new definition of 
success: Do what makes you happy, 
when it makes you happy. Within 
this paradigm, your son turned into 
a somewhat lazy young adult with a 
recent college degree in the History 
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trust. Nevada’s trust statute allows 
a trust to last for 365 years before it 
must end.

• Changing a support trust to a 
discretionary trust: Changing 
distributions from “mandatory” to 
“discretionary” could protect against 
pending liabilities, creditor claims, tax 
liens or marriage dissolutions.

• Correcting a drafting error: Perhaps 
the trust doesn’t contain Special 
Needs Provisions for a beneficiary 
who is disabled. Now, the trust may 
be changed to include special needs 
provisions allowing the beneficiaries 
to receive these important provisions.

• Changing the governing law: For 
example, to avoid state income tax.

• Combining trusts for greater 
efficiencies: Trust administration can 
be costly in payment of trustee fees 
and tax compliance fees. Combining 
trust may create more efficiencies in 
administration.

• Qualifying a trust to hold S 
Corporation shares: Allowing valuable 
estate planning and asset protection 
opportunities.

Decanting is a relatively new concept, 
and the legal community is just 
discovering what planning opportunities 
exist to fix poorly drafted or antiquated 
irrevocable trusts previously thought to 
be non-correctable. This is a positive 
option many are now considering.

in any manner he sees fit. You rightfully 
worry that he will quit looking for a 
job the minute he gets the money and 
become a “trust fund baby.”

You ask your estate planner to stop the 
distribution and beg her to save your 
son from himself. If he gets this money 
now, he’ll never get a job and move out. 
Unfortunately, the trust you asked her 
to prepare is irrevocable and cannot be 
amended.

You Are Not Alone
Sound familiar? You and thousands of 
Americans are in the same boat, looking 
to protect your adult children from 
themselves.

Thirty years ago, conventional wisdom 
was to draft irrevocable trusts. Estate 
planners didn’t foresee that changing 
economic and societal circumstances 
could backfire on the client. No one did.

Until recently, changing an irrevocable 
trust was next to impossible in most 
states. Fortunately, that’s starting to 
change. At the end of 2018, 25 states 
have “decanting” statutes allowing a 
broken trust to be fixed. And on Jan. 
1, 2019, California joined the club with 
legislation that just went into effect 
allowing you to fix a broken irrevocable 
trust – at least in part and for very 
limited situations.

All decanting statutes are not created 
equal. Many states’ decanting laws, 
like California’s new statute, are quite 
restrictive and have onerous notice 
requirements, frustrating some who 
wish to change the trust provisions but 
find the requirements to be impractical. 
Therefore, if the broken trust contains 
a “change of situs” provision (as most 
well-drafted trusts do), consider moving 
the trust situs to another state, like 
Nevada, Delaware or South Dakota, 
which have much more flexibility, and 
then decant under that state’s laws.

The process known as decanting lets 
you “pour” the assets out of an old 
inadequate irrevocable trust into a new 
irrevocable trust with more suitable 
administrative and dispositive provisions 
for the changed circumstances. This 
“Do-Over Trust” can rectify unwanted 
provisions of an old trust with new terms 
in a new trust.

Why You May Want to 
‘Decant’ a Trust
Besides the foregoing example, additional 
reasons to decant a trust include:
• Extending the term of the trust: For 

extended protection to trust assets, if, 
for example, the old irrevocable trust 
was set to end at the death of the 
creator’s children. Say the trust has 
significant assets now. The creator 
may wish to keep the assets in trust 
for multiple generations – a dynasty 



A Risk That Could Cost You Everything:  
The Dunning-Kruger Effect

You don’t know what you don’t know. (And once you realize 
what you didn’t know, well, it may be too late.)
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forced to settle for a king’s ransom, as 
they could not risk having a jury rule 
against them. The Williamses just didn’t 
know what they didn’t know.

If their trust attorney had created an 
estate plan with firewall protection, 
which involves both conventional estate 
planning structures to maximize the 
amount one may pass along at death, 
as well as effective “blockers” to protect 
their trust’s assets, their assets would 
have been sufficiently protected. This 
would have encouraged a minimal and 

By Jeffrey M. Verdon, Esq.

Here’s a stunning statistic for you: A 
new lawsuit is filed every two seconds 
in the U.S. That can present a huge, 
unforeseen risk to many people, 
especially those who have the most 
to lose: the wealthy. However, if you’re 
in the middle class, don’t think you’re 
immune.

Consider this cautionary tale. Sara 
and Jonah Williams worked for 30 
years to build their fledgling business 
into a thriving franchise with stores 

throughout the nation. They thought 
they were protected by their thorough 
estate planning … until the unthinkable 
happened. Out of the blue they were 
sued by a plaintiff seeking to recover 
millions of dollars.

The Williamses contacted their estate 
planning attorney to find out if their 
estate plan protected their personal 
assets from this lawsuit. Unfortunately, 
their trust attorney had only used the 
garden variety revocable living trust, 
which provides no “firewall” protection 
from lawsuits. In the end, they were 
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assets are held for the benefit of 
the kids and grandkids, but which 
provides the flexibility of the donors 
to reclaim the assets if they later need 
or want them through the exercise of 
powers granted to the independent 
trustee.

• Establishing limited partnerships or 
limited liability companies to own 
rental real estate and other operating 
businesses to gain charging order 
protection in case of a personal 
lawsuit.

• Establishing a foreign asset 
protection trust at a time when 
there are no known, expected or 
foreseeable lawsuits, in one of the 
recognized countries that offer added 
protections for trusts established in 
country.

This comprehensive strategy offers 
more robust estate planning structures 
and discourages frivolous lawsuits and 
other opportunistic litigants.

You now know what you should know!

early settlement by the plaintiffs.

Why You May Be at Risk
Affluent families and successful 
business owners are routinely targets 
for lawsuits, often devoid of legal merit, 
because the plaintiffs and their lawyers 
know that the defendant, at the end of 
the day, will settle rather than remain 
embroiled in lengthy litigation. Without 
proper asset protection planning in 
place well before any legal claim, all 
could be lost.

Don’t let this happen to you. Too many 
business owners and affluent families 
wait until they are sued or in trouble to 
inquire about protecting their assets. 
This problem of meta-ignorance — a 
person’s ignorance of ignorance — is 
known as the Dunning Kruger-Effect, 
named after the social psychologists 
who described it, Justin Kruger and 
David Dunning.

Asset protection is all about protecting 
your family and your legacy before the 

fact, not after the legal claim arises.

What You Can Do About It
Even those with estates of more 
moderate size can benefit from this form 
of planning. Removing the prospect 
of collectability from a legal judgment 
forces most plaintiffs to settle early and 
inexpensively, enabling clients to hold 
on to what they have worked so hard for 
over the years.

Working with a professional who can 
provide a comprehensive estate and 
asset protection plan can reduce death 
taxes and establish firewall protection 
to dissuade catastrophic lawsuits. 
Components of this plan could include:
• Maximizing contributions to the 401(k) 

or qualified retirement plans, which 
enjoy state-sanctioned exemption 
laws.

• Using a third-party dynasty trust 
established in one of the states 
whose laws expressly permit the 
unique protections against lawsuits, 
as Nevada, or Alaska, into which 



Your Estate Could be Bankrupt  
Unless You Protect Against This
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In today’s litigious environment, it’s all 
about protecting your legacy.

Don’t Leave Yourself Vulnerable
Comprehensive estate planning involves 
both conventional estate planning 
structures to maximize the amount one 
may pass along at death, as well as 
effective asset protection structures to 
insulate one’s wealth from devastating 
lawsuits prior to death.

Traditional estate planning works on 

By Jeffrey M. Verdon, Esq.

To be truly comprehensive, estate 
planning needs to be about more than 
passing your wealth down to your heirs. 
It needs to be about how to protect it 
while you’re still alive.

To illustrate the point, let’s examine the 
case of Sara and Jonah Williams, a 
hypothetical couple who worked for over 
30 years to build their fledgling fast-food 
business into a thriving franchise with 
stores throughout the nation. Then they 

got slapped with an unexpected and 
overly litigious lawsuit in which they were 
sued for millions of dollars.

Fortunately for the Williamses, they 
planned for the unexpected by fusing 
comprehensive estate planning with 
asset protection. Over the years this 
protection made certain they paid the 
least amount of taxes legally allowed 
while also maintaining the maximum 
level of asset protection possible 
against financially ruinous lawsuits.

Whether you’re a successful business owner, a family of wealth or just 
average, middle-class folks, if you haven’t prepared for the possibility 

of lawsuits — baseless or not — your legacy could be on the line.
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their assets become exempt from 
judgments.

Some wonder if going offshore is illegal. 
The IRS wouldn’t print all of the forms 
one is required to file when undertaking 
this method of planning if going 
offshore were a crime. The goal of asset 
protection is to remove the economic 
incentive for new creditors to go after 
assets that are securely in a trust.

Getting back to the case of the Williams 
family, because their comprehensive 
estate plan included proven strategies 
that also protected their assets from 
future liability claims, they were able to 
negotiate a very favorable settlement 
with the plaintiff, since the prospects 
of recovery beyond the settled amount 
were quite speculative.

Working with a professional who 
specializes in both reducing death taxes 
and establishing “firewall” protection 
to dissuade catastrophic lawsuits and 
encourage early settlements can create 
more robust estate planning structures, 
which discourage frivolous lawsuits and 
other opportunistic litigants.

only half of the problem, namely passing 
wealth on to heirs. But what is often 
overlooked, to the detriment of the 
client, is a catastrophic lawsuit arising 
during the client’s lifetime costing them 
all or a substantial part of their assets.

Affluent families and successful 
business owners are routinely targets 
for lawsuits — often devoid of legal 
merit — because the plaintiffs and their 
lawyers know the defendant, at the end 
of the day, will settle rather than remain 
embroiled in lengthy litigation. Without 
proper asset protection planning in 
place well before any legal claim, all 
could be lost.

For example, I know of a partner 
in a real estate development who 
was hit with a $60 million joint and 
several judgments when his partner 
was adjudicated having breached his 
fiduciary duty to his principal, even 
though the partner had never even met 
or had anything to do with the plaintiff.

A Problem Not Just for the Rich
You might think that this type of 

protection is only for the wealthy, but 
even those with more moderate estates 
can benefit from this form of planning 
That’s because a person with a $10 
million net worth who gets hit with a 
$5 million lawsuit judgment still has $5 
million left to live on. However, a person 
with a modest $3 million estate who 
gets hit with a $5 million judgment is 
rendered insolve\

Removing the prospect of 
collectability from a legal judgment 
forces most plaintiffs to settle early 
and inexpensively, enabling clients 
who want to hold on to what they 
have worked so hard for over the 
years to protect their families. Ways 
to accomplish this could include 
strategies that allow you to control your 
wealth but not own it, such as:
• Limited partnerships
• Limited liability companies
• Foreign asset protection trusts
• A Private Retirement Plan (for 

California residents)

If an individual’s assets are protected 
in one of the vehicles described above, 



Alaska Court Just KO’d  
Domestic Asset Protection Trusts
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to protect them. You see, Alaska 
was the first state to adopt what is 
commonly known as asset protection 
trust legislation. This was done to 
compete with the increase in overseas 
jurisdictions offering a special type of 
trust that protects assets placed inside 
from future, financially ruinous lawsuits.

The Wackers then brought a fraudulent 
transfer case against the Tangwalls, 
Bertran and the trustees of the DAPT 

By Jeffrey M. Verdon, Esq.

Over 15 million lawsuits are filed in 
the U.S. each year, so protecting your 
assets from a financially ruinous lawsuit 
has never been more important. But 
one common way of doing that — a 
domestic asset protection trust (DAPT) 
— just took a big hit in court.

Thanks to an Alaska Supreme Court 
ruling made on March 2, 2018, it’s 
become clear that if you are not a 
resident of the state under which you 

establish your DAPT, the DAPT may not 
be worth the paper it is written on.

The Tangwalls vs. the Wackers
The judgment stems from a series 
of lawsuits between two families, the 
Tangwalls and the Wackers, in Montana 
state court starting in 2007. Barbara 
and Donald Tangwall lost a lawsuit to 
the Wackers. But before any judgments 
were issued, Barbara Tangwall and 
her mother, Toni Bertran, transferred 
property assets to an Alaska DAPT 

If you have assets you want to protect from lawsuits, you might 
want to try something other than a DAPT in the wake of a recent 
court ruling. A foreign asset protection trust will be safer, instead.
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you establish your DAPT, unless the 
time within which a creditor may file a 
fraudulent transfer lawsuit has expired, 
the DAPT may not stand up.

2 Solutions to Consider

Foreign Asset Protection Trusts
So, if the DAPT is not an option, what 
can one do? Consider a foreign asset 
protection trust. The FAPT protects 
your assets without the major flaw of 
the domestic asset protection trust. 
Simply stated, a U.S. court having no 
jurisdiction over the trustee or the trust 
property may not enforce a judgment 
against a FAPT.

FAPTs are “battle tested” and have held 
up for decades as the most protective 
form of asset protection trusts that 
exists.

Overseas Asset Protection Trusts
Another option is to form your asset 
protection trust overseas, and when 
the statute of limitations for fraudulent 
transfers in your non-DAPT state 
expires, redomicile your trust to a DAPT 
state. This should eliminate the risks 
illuminated by the Alaska case that was 
just decided.

in Montana. They asserted that under 
Montana law the transfers were 
fraudulent. The Montana court agreed 
and set the transfers aside.

Before William Wacker could get his 
hands on the property, Bertran filed for 
Chapter 7 bankruptcy in Alaska. By filing 
for bankruptcy in Alaska, she brought 
the trust property under the jurisdiction 
of the Alaska Bankruptcy court, but 
she didn’t get far. The bankruptcy 
trustee subsequently successfully filed a 
fraudulent transfer action under §548 of 
the Bankruptcy Code.

The transfers to the DAPT had now 
been declared void by two courts.

Seeking refuge in Alaska, but failing
Donald Tangwall’s answer was to bring 
a suit in Alaska, seeking to have the 
Montana and federal judgments set 
aside under Alaska law.

The Alaska Supreme Court analyzed 
allegations of fraudulent transfer 
through the lens of AS § 34.40.110(k), 
which provides that Alaska courts have 
“exclusive jurisdiction” over all actions 
involving transfers to Alaska DAPTs. 
The ultimate question was, “Can 

Alaska compel federal courts or the 
courts of its sister states to recognize 
its declaration that questions involving 
Alaska DAPTs be solely heard by 
Alaska courts?” The Alaska Supreme 
Court held that it could not.

The court ruled that the Full Faith and 
Credit Clause of the U.S. Constitution 
does not require states to follow other 
states’ statutes claiming exclusive 
jurisdiction. It further found that, 
due to the Supremacy Clause of the 
Constitution, states cannot restrict 
federal jurisdiction, even in cases 
where the state itself created the right 
being litigated.

The Takeaway
The protections of state domestic asset 
protection trusts have always come 
with caveats. We didn’t know for sure 
whether they would actually work. Full 
faith and credit as between the states, 
along with supremacy of federal laws 
both were potential threats to any state’s 
asset protection laws.

The question of whether they’d work 
appears to have been answered by 
the Alaska Supreme Court. If you are 
not a resident of the state under which 



There is No Place Like Home: Mature Foreign 
Asset Protection Trusts Are Coming Home
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The long statutory period to challenge 
transfers to asset protection trusts 
caused many people to establish these 
trusts in an overseas country where 
Federal Bankruptcy Code Section 548 
would not apply.

The benefits of bringing a trust home

Once the statute of limitations under 
Section 548 has expired, a creditor is no 
longer able to pursue the assets held in 
the trust. This is great news, considering 

By Jeffrey M. Verdon, Esq.

Do you have a foreign asset protection 
trust (FAPT)? Has it been established for 
more than 10 years? Are you interested 
in ways you can save on the costs of 
maintaining your FAPT? You may now 
bring your trust home to a qualifying 
state and still maintain the firewall 
protections your FAPT provided.

In recent years many FAPTs that have 
reached their 10-year anniversary are 
being migrated back to the United 

States. Why is the 10-year period so 
critical? Under a federal law pertaining 
to bankruptcy proceedings, the U.S. 
bankruptcy trustee is allowed to 
challenge transfers to a domestic asset 
protection trust or other similar devices 
for up to 10 years from the date assets 
were transferred to the trust. Once the 
10-year term has expired, the trust is 
no longer at risk of being challenged as 
a fraudulent transfer in a bankruptcy 
proceeding.

The 10-year time limit is expiring for a raft of foreign asset 
trusts, and those who hold them could benefit in several 

ways now by redomiciling them to the United States.
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her trust to Nevada, a state that year 
after year ranks in the top five of asset 
protection trust states. This strategy 
will maintain the protections of the trust 
while reducing Dr. G’s overall costs to 
maintain the trust. She won’t be required 
to file the IRS tax compliance forms 
required for trusts established overseas, 
and her choice of banks and brokerage 
firms will increase significantly, because 
many U.S. banks and brokerage firms 
will not open accountants under a FAPT.

Overall, the key concept is that if your 
FAPT is now more than 10 years old, 
you may now bring it back to the U.S. 
and still maintain the protections of the 
trust.

the FAPT can now return home! The 
many benefits of converting the FAPT to 
a domestic trust include:
• lower administration fees
• more flexibility in banking and 

investment custodians
• convenience
• less IRS tax compliance, i.e., less 

costs to maintain the trust

A real-life story
Here is a client example: Dr. Veronica 
G. developed a specific medical 
procedure to fix an ongoing condition 
and for several years she had 
successfully helped more than 75 
patients overcome their medical issue. 
One day while watching the news, 

Dr. G. saw a commercial in which a 
law firm advertised that it would sue 
doctors who injured patients who had 
the procedure performed and who may 
have sustained injuries.

Dr. G. began to realize that although 
this procedure was successful, there 
could be some larger liability than her 
malpractice policy would cover. This 
prompted her to consult with a lawyer 
who specialized in comprehensive 
estate planning with asset protection 
and resulted in her establishing foreign 
asset protection trusts.

Dr. G.’s trust is now more than 10 
years old, and after meeting with her 
attorney, she decided to redomicile 



Tax Change is Here: Here’s 
How to Plan for It
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bracket you will be in for 2017 
vs 2018. This may impact the 
advisability of deferring income or 
accelerating deductions, depending 
on which year will provide the 
greatest benefit.

Personal Exemptions and 
Standard Deductions
The new law eliminates deductions 
for personal exemptions while 

By Jeffrey M. Verdon, Esq.

The first major American tax 
overhaul since 1986, the Tax Cuts 
and Jobs Act (TCJA) of 2017 has 
arrived. Congress has approved 
it, and now the bill will be sent to 
President Trump to be signed into 
law, expected before Christmas.

What does the largest overhaul of 
the tax code in a generation mean 
to you, and how does it affect your 

planning? While this is a highly 
complex and voluminous law, read 
on for first impressions!

Changes to the Income 
Tax Brackets
Under the new law, the individual tax 
brackets are set at 10%, 12%, 22%, 
24%, 32%, 35% and 37%.

What this means for your planning: 
You and your advisers should 
quickly review what marginal 

The dust is still settling, but here are the first impressions 
of our nation’s new tax structure. Some of the changes will 

mean opportunities for those with a plan in place.
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If you will no longer itemize, you may 
wish to consider a contribution to a 
donor advised fund before the end 
of the year where you can make a 
charitable contribution and receive 
an immediate tax benefit.

Individual Alternative 
Minimum Tax (AMT)
The AMT exemption is increased 
to $70,300 for single filers and 
$109,400 for married joint filers. 
The thresholds for the phase-out of 
the AMT exemptions are increased 
to $500,000 for single filers and $1 
million for married joint filers.

What this means for your planning: 
Those of you with incentive stock 
options should consult with your 
advisers to time the exercise of 
these options in years they are 
not subject to AMT due to higher 
exemptions.

Estate Tax
TCJA does not repeal the estate 
tax as was proposed in the House 

increasing standard deductions to 
$12,000 for single filers and $24,000 
for married, joint filers. The following, 
well-known itemized deductions are 
being modified or eliminated:
• The deduction for state and local 

income, sales and property taxes 
is capped at $10,000.

• The deduction for mortgage 
interest is reduced, and only 
allowable on up to $750,000 
of acquisition indebtedness 
(note that mortgages incurred 
on or before Dec. 15, 2017, are 
grandfathered in and thus still 
allowed $1 million of acquisition 
indebtedness).

• The home equity loan interest 
deduction is repealed.

• Taxpayers will be allowed to 
deduct medical expenses if they 
exceed 7.5% of adjusted gross 
income (instead of 10%) for tax 
years 2017 and 2018.

What this means for your planning: 
Be mindful of how the loss of 

personal exemptions affect your 
taxable income. For those of you 
who are used to deducting sizable 
state and local income taxes, work 
with your advisers to determine if 
accelerating the payment of state 
and local property taxes makes 
sense.

Those no longer allowed to deduct 
state income taxes should speak 
to their advisers about alternative 
solutions to avoid or mitigate state 
income taxes.

If possible, you may wish to 
accelerate medical expenses into 
2017 and 2018 to take advantage of 
the lower 7.5% of AGI limitation.

Charitable Income Tax 
Deductions
The new law increases the 
charitable contribution limit to 60% 
of AGI for cash contributions (up 
from 50% now), while keeping the 
limit on contributions of appreciated 
property at 30% of AGI.

What this means for your planning: Continued on following page



Continued from previous page the 20% deduction is limited to 50% 
of the W-2 wages, or in the case 
of a business that requires capital 
(a non-personal service business) 
25% of W-2 wages plus 2.5% of the 
adjusted cost basis of the assets. 
Architects and engineers have been 
exempted from these limitations. 
Pass-through income exceeding 
the $315,000/$157,500 thresholds 
receives no 20% deduction.

In practice this means that pass-
through businesses (partnerships, 
LLCs, S corporations, and sole 
proprietorships filing a Schedule C) 
will be effectively taxed on only 80% 
of their pass-through income – or, 
put another way, on only 80% of their 
normal rate on all business income!

What this means for your planning: 
Planners and business owners 
will need to revisit how a client’s 
business should be structured and 
operated and re-evaluate the pros 
and cons of pass-through entities 
in the light of the law dropping 
the C Corporation rate to 21% 
and changing the long-standing 
approach of taxing pass-through 
business income at individual tax 
rates. Numerical comparisons are 
essential!

You should talk to your adviser 
about finding the lowest tax 
bracket party to pay for needed life 
insurance, and about split dollar life 
insurance to remove equity out of a 
business while minimizing current 
income tax.

The step up in basis is retained so 
assets held in your taxable estate 
at death will receive a new stepped 
up tax basis. This is very valuable, 
especially in the high-tax states 
such as New York, California, Illinois 

version, however it doubles the 
estate, gift and GST tax exemption 
amounts from the original $5 million 
(which has grown to $5.49 million 
in 2017 and which will be $5.6 
million in 2018, due to adjustments 
for inflation) to $10 million (which, 
when adjusted for inflation, is $10.98 
million in 2017). The 2018 Unified 
Exemption – which is the gift and 
estate tax exemption combined, 
meaning if you use the exemption for 
gifting it will reduce the amount you 
can use for the estate tax -- will be 
$10.6 million per person. It’s double 
that per couple, and the surviving 
spouse may use any unused portion 
left over from the spouse first to die. 
It also provides for increases to the 
exemptions based on inflation. The 
exemption sunsets after 2025.

What this means for your planning: 
With the exemption set this high 
only a tiny fraction of families will be 
affected by estate taxes. However, 
for those that are affected, it is an 
enormous tax bite at 40%! This 
can easily destroy a closely held 
business or large family farm – and 
for those affected it will definitely 
undermine family legacy goals! 
This means planning is still critical 
for families with large, closely held 
businesses or those that have a net 
worth significantly greater than the 
exemption amounts.

Considering that, barring further 
congressional action, the exemption 
amounts will revert back to $5 
million for individuals in 2026. So 
planning now while the gift tax 
exemption is doubled for the next 
several years may be crucial. Make 
sure to discuss these matters with 
your adviser!

Clients who purchased life insurance 

to finance the payment of estate and 
other taxes and expenses should 
think carefully before canceling or 
reducing coverage. If your estate 
does not now nor is ever likely 
to exceed the inflation-indexed 
exemption amount(s), using the 
new-found exemption amounts to 
“un-wind” life insurance premium 
financing and note sale transactions 
may be attractive. Making large gifts 
to irrevocable life insurance trusts 
(ILITs) that have dynastic provisions 
could also be worth exploring.

Estate tax planning is still required 
for those who live in states that have 
decoupled and instituted their own 
state estate tax. In many cases, the 
state exemption may be significantly 
lower than the federal amount.

Business Income Tax Changes
Unlike the changes affecting 
personal income tax, most of the 
changes affecting business income 
are permanent.

Corporate Income Taxes
The corporate income tax is 
reduced to 21%, down from 35%, 
and corporate alternative minimum 
tax is repealed.

What this means for your planning: 
Premiums on corporate-owned 
life insurance should be lower 
while death benefits received by a 
corporation from a life insurance 
policy it owns may be more 
effective. All arrangements involving 
corporate payment of life insurance 
premiums should be reviewed.

Pass-Through Businesses
TCJA provides for a 20% deduction 
on non-wage portions of pass-
through income. In short and simply 
stated, if the pass-through income 
for a married couple is $315,000 or 
less ($157,500 for single filers), then 
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change since 1986. It may be years 
before the broader ramifications 
of TCJA are known, but it is 
fairly certain to impact most all 
Americans.

Be that as it may, much remains to 
be seen. Will the new law result in 
meaningful higher wages, new jobs 
and business growth? Will it help 
middle or lower income Americans 
to any meaningful extent? Will it 
dangerously increase the deficit? 
Will it weaken social safety nets?

What is certain is that in the end 
whatever is done can be eventually 
undone when the political climate 
changes. Most of the provisions 
affecting individual, as opposed 
to corporate, taxpayers sunset 
after 2025, and if the other party 
is in power at that time, you can 
most predictably expect the 
lower tax provisions not to be 
extended. Accordingly it seems 
safe to say that none of this is will 
be “permanent,” as permanent 
fixes are never permanent so long 
as future Congresses can make 
changes. This is why executives, 
professionals, business owners, 
high-income and high-net-worth 
individuals and families will always 
benefit from planning advice and 
expertise to understand their 
options.

and Hawaii, so make sure you do 
the math before moving your low 
basis appreciating assets out of your 
estates. Careful planning and flexible 
dynasty trusts, like the HYCET Trust, 
will be vitally important.

Other Tax Provisions
TCJA contains many other 
provisions. The following is a brief 
summary of some of them most 
relevant to most people:
• Full expensing of investments in 

new depreciable assets made 
after Sept. 27, 2017, and before 
Jan. 1, 2023, will be permitted.

• There is a 20% per year phase-
down of the full expensing for 
property placed in service after 
Dec. 31, 2022, and before Jan. 1, 
2027.

• The limit on section 179 
deductions wherein businesses 
can deduct the full purchase price 
of qualifying equipment and/or 
software purchased or financed 
during the tax year is increased to 
$1 million.

• Deductions for certain fringe 
benefits, such as business 
entertainment expenses, have 
been limited.

• Net operating loss (NOL) 
deductions are limited to 80% of 
pre-NOL taxable income. There 
is an indefinite NOL carryforward, 

but no carryback to prior years for 
most companies.

• A three-year holding period is 
required for a carried interest 
to qualify as a long-term capital 
asset.

• The itemized deduction for 
personal casualty losses would 
be restricted to losses incurred in 
a presidentially declared disaster 
area. This sunsets after 2025.

• Tax-preparation fees are no 
longer deductible. This sunsets 
after 2025.

• Except for members of the armed 
forces, moving expenses are no 
longer deductible. This sunsets 
after 2025.

• Reversing or re-characterizing a 
Roth IRA is no longer permitted.

• The penalty for failing to maintain 
minimum health care coverage is 
effectively eliminated starting Jan. 
1, 2019.

• 529 Plans can be used for K-12 
schools and for homeschooling.

• The alimony deduction for 
the payor ex-spouse and the 
inclusion of alimony in gross 
income of the recipient ex-spouse 
is repealed for any divorce or 
separation instrument executed or 
modified after Dec. 31, 2018.

Conclusion
We have just seen the first major tax 
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Businesses Need Asset  
Protection, Too

Here are several ways for family-owned and privately 
owned companies to place assets out of reach.
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These cases often start out small. But 
the plaintiff attorneys then contact many 
more employees, even past employees, 
to see if they want to join the “class.” 
Worse, many insurers are now excluding 
coverage for these sorts of claims.

What Can YOU Do to 
Protect Your Business?
If your company has substantial retained 
earnings and liquid assets, you might be 
able to create a foreign asset protection 
trust (FAPT) where the company is both 
the settlor and discretionary beneficiary 

By Jeffrey M. Verdon, Esq.

Affluent families and high-net-worth 
individuals have been using asset 
protection planning since the mid-1980s. 
Well, guess what? Businesses get sued, 
too. Yet, when you ask those in the C 
suite what they are doing to protect their 
company’s assets from lawsuits, you 
mostly get a blank stare.

Small privately held businesses are 
often most at risk because litigation 
costs and expenses come out of the 
owner/executive pockets, not those of 

many multiples of shareholders.

Sometimes lawyers look to pile on a 
community of individual plaintiffs to 
scare the company into a settlement or 
face years of costly litigation and a drag 
on company morale.

The latest twist: so-called “Wage and 
Hour” disputes. A group of employees 
bands together, typically through the 
instigation of a plaintiff lawyer, who then 
sues the company about some issue 
surrounding the hours they worked and 
the wages they were paid.
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(IP) and then licensing them to the 
operating company so the IP is 
not owned by the target of a future 
lawsuit.

4. Distributing retained earnings to 
shareholders and stakeholders so 
the funds aren’t exposed to business 
liability. There’s also the option of 
having the company owned by a 
foreign asset protection trust so 
the distributions are not subject to 
personal liability.

One of the best ways to level the 
litigation playing field is to place the 
assets out of reach of future potential 
plaintiffs or convert non-exempt assets 
to exempt assets ahead of any future 
claim. Once this is done, your company 
won’t be so attractive to litigious plaintiff 
attorneys who only get paid if they 
recover assets from the judgments 
they obtain. Asset protection planning 
neutralizes this.

of the trust. Absent a fraudulent transfer, 
once titled in the FAPT and subject to 
the more protective laws of the FAPT 
jurisdiction, a subsequent creditor won’t 
be able to enforce a judgment against 
the FAPT. This will discourage most 
lawsuits and encourage the parties to 
reach a settlement, generally far more 
favorable for the company than would 
have been the case had the FAPT not 
been created.

Private Retirement Plan
In California, business owners can also 
create a Private Retirement Plan (PRP), 
a type of retirement savings plan that, by 
statutory law, is exempt from lawsuits, 
even if you have to file for bankruptcy. 
Qualified plans are generally exempt but 
require the business owner to comply 
with complex ERISA and tax laws.

The PRP may be set up as a non-ERISA 

qualified plan taking it outside of the 
regulatory scheme and thus, not subject 
to the more complex rules.

There are few limitations on the amount 
that may be contributed to non-ERISA 
qualified plans, because contributions 
are not income-tax-deductible, yet the 
statutory exemptions from creditor 
claims applies. This makes the PRP 
a useful tool to insure there will be 
supplemental retirement income for the 
employer.

More Options Companies Can 
Consider to Protect Their Assets
1. Leasing equipment, rather than 

owning it, reduces a company’s 
assets on its balance sheet.

2. Some corporations create separate 
companies for each brand that they 
own to reduce exposure.

3. Creating separate entities for the 
company’s intellectual property 



3 Make-Your-Money-Last  
Tips for Future Retirees

The secret to a secure retirement starts long before you actually 
retire. Here are three areas where successful retirees excel.
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concept, but often hard to execute. It 
requires discipline and a long-term focus 
on one’s goals. Have a budget, take 
a few less vacations, have a few less 
dinners out per month, only spend on 
possessions when necessary, and most 
important, never spend above what your 
budget allows.

The savings from that one scarified 
vacation, dinner and new pair of shoes 
invested for growth in a tax-sheltered 
account will pay for a multiple of such 
expenditures in retirement. For example, 
a nice pair of shoes, new outfit and a 
nice dinner out will cost you in the range 

By Jeffrey M. Verdon, Esq.

After all of those years of saving, 
investing and planning it’s finally time 
to retire. But what is it that those who 
successfully planned for the long term 
do to ensure their funds last for the 
duration of their retirement?

1. Sacrifice current consumption 
for future comfort
It is quite easy to spend our resources 
too freely. We Americans love our 
“stuff.” One strategy that is a sure 
winner is to stave off some of our 
consumption and start saving as soon 
as possible for retirement. The concept 
of compounding is something most 

young adults aren’t aware of, and if truth 
be told, most of us feel there is time to 
start to save later on in life. Even if the 
savings are modest, start as early on as 
possible. It’s a good habit to get into, 
and compounding can significantly grow 
our retirement assets.

Falling into the consumption trap can 
kill anyone’s chances to make it through 
retirement. It’s tough enough to save 
what’s needed for retirement. Poor 
spending habits are a key factor. Those 
trying to save enough to retire would 
be wise to remember that their future 
selves will appreciate their restraint 
in their younger years. It’s a simple 
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is simply shooting from the hip.

Set your goals, find your number 
and stick to that risk profile no 
matter what, even if your natural 
inclination is to take greater risks 
to increase investment returns. 
Resist this. It’s not just about making 
money. If simply making money 
is the focus, there really is no plan 
to protect you for retirement. In 
short, select a competent investment 
professional to help.
Summary of Strategies to Assure a 

Successful Retirement

Not planning carefully for 
retirement is a bit like going to 
the craps table in Las Vegas. By 
not crafting a clear plan you will 
never be sure of a sound retirement 
and will most likely not have one. 
Investors need to hire a highly 
qualified investment manager 
who uses goals-based strategies. 
Consider starting to plan and invest 
so that you can take advantage of 
the amazing outcome yields from 
compounded investment returns. 
And the obvious strategy of not 
getting involved in overconsumption 
is a strong habit to get into as early 
as possible in life.

If planning hasn’t been a part of 
your financial life, start now – you 
can still make serious inroads into 
preparing for a successful financial 
retirement.

of $500. If that amount were invested 
for 30 years at a reasonable growth rate 
of 6% that would amount to $2,871 in 
future dollars. That’s plenty for several 
nice evenings out in retirement.

2. Avoid the debt trap
Since the Great Recession of 2008, 
most people are more aware of just how 
devastating carrying too much debt 
at the wrong time can be. That being 
said, it is still all too common to see 
someone 10 years out from retirement 
carrying a mortgage liability that will 
not be paid off anytime soon. This 
can substantially increase the annual 
drawdown on investment and retirement 
assets, creating a higher likelihood of 
outliving one’s assets. The same holds 
true for credit card and car debt. It is 
a better strategy to focus on a debt-
payoff program many years in advance 
of retirement so it does not become a 
significant risk factor during retirement.

3. Invest with purpose
We have found the strongest approach 
to investing is to research and secure 
references for a successful goals-based 
investment adviser. The focus of this 
type of investor is do a bit of “futuristic 
visioning” to help set realistic goals for 
wealth accumulation by the time the 
investor reaches retirement age.

It is all too common for a client to 
meet with an adviser and concentrate 
the conversation on certain narrowly 
focused objectives, such as how a 
401(k) rollover will be invested. An 
adviser might suggest 70/30 stocks 
to bonds as the way to go based on 

a client’s risk tolerance. Often the 
client says OK all too quickly. This 
is a backward approach as the real 
question from the client should be, 
“How much risk do I need to take to 
achieve my goals?”

Advisers who do not offer 
comprehensive, goals-based planning 
advice have no way of knowing the 
answer to that question. Proper 
investment recommendations should 
be based on a compressive analysis 
of each client’s spending habits, other 
sources of expected retirement income, 
Social Security benefits analysis and any 
expected inheritance.

Sometimes people get so wrapped 
up in making money they forget about 
risk management, which is what goals-
based investing helps the client and 
adviser focus on for the long term. 
Everyone needs to focus on creating 
enough of a nest egg in retirement 
so that the “drawdown” amount in 
retirement is sustainable. It needs to 
be, and is, absolutely quantifiable. If a 
client is wealthy, has many sources of 
expected income outside of retirement 
assets and has a mother with millions 
in the bank, then that drawdown 
number will be low. If the drawdown 
number is low the risk profile of the 
recommended investment strategy 
must be rather conservative to avoid 
unnecessary losses of his or her 
investment capital. If you are not going 
to have all of the resources available 
from the previous example then a much 
more aggressive risk profile may be 
necessary. At least you will understand 
why, instead of feeling like the adviser 



Not Johnny Depp? You Still  
May Need Asset Protection

The actor was living a $2 million-a-month life of luxury, but then a fallout 
with his manager led to an eye-popping lawsuit and countersuit.
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damages of about $25 million.

TMG then hit back with a countersuit 
alleging that earlier in his career, Depp 
borrowed $5 million from TMG to cover 
the expenses of his lifestyle and had 
allegedly defaulted on this loan. The 
countersuit sought to recover his loan by 
foreclosing on some of Depp’s assets.

As an attorney looking at these law 
suits, it is unclear to me as to the validity 
underlying the basis of the original 
lawsuit, given Depp’s joie de vivre. There 
is sometimes speculation about why 
these types of lawsuits are initiated. 
Some lawsuits are filed to curtail the 

By Jeffrey M. Verdon, Esq.

A pair of multimillion-dollar lawsuits 
involving Johnny Depp’s assets and 
their protection, or lack thereof, has 
brought to light the importance of 
having a strong estate plan with 
asset protection built in. With 15 
million lawsuits filed annually in the 
U.S., protecting your family’s legacy 
and assets has become increasingly 
important if you have high net worth.

This is what happened to Depp: In 1999, 
the star of Pirates of the Caribbean, 
Edward Scissorhands and other iconic 
Hollywood films hired The Management 
Group (TMG) to handle his expenses 

as his business manager. By then 
Depp had become an established, very 
wealthy actor who led a lifestyle that 
included 14 homes, a $75 million yacht 
and $30,000 a month for wine. Depp’s 
lifestyle cost him in excess of $2 million 
per month, which was exceeding his 
cash flow, his business managers later 
alleged in court documents.

In January 2017, Depp hired a new 
business manager and conducted 
a financial analysis of his assets. He 
claimed to have discovered serious 
investment losses made by his 
former manager, and filed a lawsuit 
in California Superior Court, seeking 
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When establishing an integrated estate 
and asset-protection plan, be mindful 
that the professionals and fiduciaries 
selected by the client have the requisite 
checks and balances.
• The trustee should not also be doing 

the asset management for the trust.
• Selecting a state that allows for 

Directed Trusts (e.g., Nevada, South 
Dakota and Alaska, to name a few) 
will ensure that the fiduciary (trustee) 
will be providing oversight of the 
asset managers and vice versa.

• Avoid the trustee/asset managers 
entering into personal loans and 
other dealings with conflicts of 
interest so that if the personal 
relationship goes sour, the assets 
being managed and administered do 
not get tied up in the fracas.

There’s a lesson in the Johnny Depp 
saga: Protecting your assets and 
family’s legacy should always be an 
important part of any comprehensive 
estate plan.

collection and foreclosure proceedings 
on an outstanding debt as a tactical or 
strategic move to settle the case for less. 
Was there a legal basis for the claim? 
The courts will have to sort that out.

Regardless, there are lessons to be 
learned from Depp’s experiences — and 
it’s not that the rich are different from 
you and me.

If Depp were $5 million in debt when he 
first filed the lawsuit against his former 
manager, the countersuit brought 
against him could endanger further the 
ownership over his personal assets.

If Depp had established an asset-
protection plan, he could have ensured 
that his personal wealth was protected 
from any potential lawsuits. In effect, it 
would have placed Depp’s assets under 
the ownership of a trust.

Depp would not legally own the assets, 
as they would be owned by the trust 
itself — protected from any lawsuits 
brought against him.

Since we know just how litigious our 
country can be if you have significant 
assets, it is prudent to create effective 
asset protection for them. Consider 
placing them into a protective trust. 
There are many to choose from.
• A Dynasty Trust: a trust established 

to remain in effect over multiple 
generations.

• A Directed Trust: a trust where the 
trustee may delegate the investment 
activities to investment professionals.

• A Foreign Asset Protection Trust: 
a self-settled trust established in a 
non-U.S. jurisdiction under laws that 
are more protective than domestic 
trusts from lawsuits and other third-
party claims.

Make certain that the trustee has 
hired a reputable investment manager 
for its assets. It is always best to 
separate your financial dealings with 
your investment professionals from a 
personal manager to avoid any conflicts 
of interest. After all, a manager may not 
be an investment expert.



Delaware Trust? You May Want  
to Consider Nevada Instead

A court decision opened the way for claims stemming from divorce. 
Nevada may now be a better jurisdiction for asset protection.
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established a DDT for the benefit 
of Daniel, Daniel’s spouse, and his 
descendants. The trust was drafted 
as a “support trust,” which is a form of 
dynasty trust, to provide support for the 
benefit of his children and grandchildren. 
The case reads like a TV drama. Over 
the years, the trust accumulated assets 
of hundreds of millions of dollars.

In 2002 Glenn initially made a gift to the 
trust of $15,000. But in 2003, son Daniel 
sold 99.45% of his shares in Exstream 
Software, a company he co-founded, 
to the trust for an estimated $6 million, 
according to court documents. Four 

By Jeffrey M. Verdon, Esq.

For decades, creating a trust in the 
state of Delaware has been the go-to 
option for investors looking for ironclad 
asset protection. The First State is rated 
one of the four most high-profile and 
highly ranked trust jurisdictions in the 
U.S. Many families have established 
a Delaware Dynasty Trust (DDT) or a 
Delaware Asset Protection Trust (DAPT).

A DDT is generally established by Mom 
and Dad or Grandpa and Grandma to 
benefit their decedents over multiple 
generations. The DDT may last up to 110 
years. The DAPT is a trust established 
by one or both couples in which they are 

also beneficiaries into which they place 
their assets at a time when they have no 
current, pending or threatened lawsuits. 
If later a lawsuit arises, the assets in the 
trust are protected even though they 
may be defendants in such a lawsuit.

But a 2014 court decision has put 
Delaware’s vaunted trust shields to 
the test. The case: Kloiber v. Kloiber. 
It involves a dispute about a Delaware 
Dynasty Trust (DDT) during the divorce 
of Daniel and Beth Kloiber.

One family’s drama has 
wide implications

In 2002, Daniel’s father, Glenn, 
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With the Kloiber v. Kloiber decision, 
Delaware’s case law now clearly 
allows for claims from these exception 
creditors. Therefore, as any qualified 
Nevada trust lawyer will tell you, the 
safest way to form a dynasty trust 
is to draft it as a discretionary trust, 
in a no-exception creditor state like 
Nevada, in which only the trustees have 
the sole authority to provide funds to 
beneficiaries.

What you should consider doing
• If you are considering establishing 

a dynasty trust for your family or a 
domestic assert protection trust, you 
may want to consider establishing it 
in a state that is more user friendly.

• If you have already established a 
DDT or DAPT in Delaware, consider 
redomiciling your trust to Nevada for 
greater protection.

Asset protection in Delaware can 
be a risky venture, and it may be 
beneficial for individuals and families 
to look elsewhere to establish asset 
protection trusts.

years later, in 2007 the trust sold about 
80% of those Exstream Software shares 
to a third-party company for $250 
million. Finally, in 2008 the trust sold 
its remaining shares to a third-party 
company for about $60 million.

By the time Daniel and Beth decided 
to divorce in 2010, the trust was 
estimated to include about $310 million. 
Beth demanded a piece of this trust 
in the divorce settlement based on a 
precedent set in the 1973 Delaware 
case Garretson v. Garretson. Garretson 
v. Garretson concluded with a divorcing 
spouse getting access to the assets in 
a Delaware Dynasty Trust established 
for the support and maintenance of the 
beneficiaries.

The settlement agreement in the 
Kloibers’ 2014 divorce case eventually 
severed the original dynasty trust and 
created a separate trust for Beth, which 
was funded with some of the assets 
of the original DDT. Beth received the 
mansion in Florida, which was assessed 

at a property tax value of about $29 
million, along with other assets not 
disclosed.

The assets that Glenn (the father-in-law) 
had intended solely for Daniel and his 
spouse and descendants were taken 
by his now ex-wife, Beth, rendering the 
original protection of assets useless.

Court decision could mean 
Nevada is a safer bet
There were other legal complications 
that arose out of this Delaware Dynasty 
Trust around health, education, 
maintenance and support. But the case 
has since led some investors to consider 
the efficacy of creating dynasty trusts in 
Nevada instead of Delaware.

Statutory case law in the Silver State 
doesn’t allow for claims from so-called 
“exception creditors,” which would 
include claims for alimony and spousal 
support. So, in Nevada, a divorced 
spouse will not be permitted to bust into 
a validly formed DDT or DAPT that was 
timely and properly established without 
the intent to defraud a creditor.
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Fiercely committed to the 

protection of your legacy, 

the Jeffrey M. Verdon Law 

Group is the bodyguard for 

protecting your personal 

and business wealth from 

financially ruinous lawsuits. 

After all, a new lawsuit is 

filed every 15 seconds in 

the U.S.

Isn’t it time to 
protect your assets 
before it’s too late?

Jeffrey M. Verdon Esq.
Managing Partner


